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®e Recent proposals in Congress for increases in the benefits of the 
railroad retirement system have made the examination of the industry by Robert 
J. Myers most timely. It is especially so because of the interest generated by 
the federal income tax exemption granted employee contributions to benefits 
His article, at page 265, deals with the financial impact of pension costs. 
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the CIO to work on the uniform act. 


6 Allan L. Mendelsohn’s article, scheduled for an early issue, deals 
with views of the employees towards tringe benefits in lieu of direct wage 


increases. 
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the Economy 





Cost of Living UP. The Consumer Price Index rose 0.1 per cent in March, 
1956. This was the first advance since November, 1955. All 
categories of family spending increased except housing costs, 
which remained at the February level, and transportation, which 
declined The index was 0.3 per cent higher than a year earlier 
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UP. The total civilian labor force for March, 1956, increased 
from February, and stood at 65,913,000. Unemployment, which 
usually declines at this time of year, did not change appreciably ; 
it is 2,834,000, or 4.3 per cent of the civilian labor force. The 
number of insured unemployed in March was estimated at 
1,578,000, which is a bit less than in the previous month. Tem- 
porary layoffs have increased over February, despite the seasonal 
increase in total employment (inclusive of agriculture), by 
about one-half million between February and March 
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DOWN. The industrial production index was down some—to 142, 


industrial | ve 
according to preliminary estimates for March (seasonally 
Production adjusted, 1947-1949 = 100). This was one point below the 


January-February, 1956 level. Minerals and nondurable manu- 
factures remained unchanged, but durables continued to dip 
as in February. 
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UP. The average hourly earnings of workers in manufactures 


. 
Manufacturing was $1.95 in March, two cents higher than in February and ten 
Wages and cents higher than a year earlier. Weekly earnings increased 
Hours from $78.17 in February to $78.59 (preliminary estimates) in 

March, reflecting the increase in average hourly earnings. 

The average workweek of factory production workers de- 
clined from 40.5 hours in February to 40.3 hours (preliminary 
estimates) in March. 


MANUFACTURING EMPLOYMENT & 
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Construction NO CHANGE. Total construction activity (seasonally ad- 
justed) continued in March at about the level of January and 
February, 1956, and amounted to $41.6 billion. The rate of new 
contract awards, which increased sharply since fall, 1955, de- 
clined slightly but was nearly 12 per cent higher than in March 
of last year. 
Private nonfarm housing starts in March, 1956, increased 
less than seasonally and were at an annual rate of 1,140,000. 


OF DOLLARS 


BILLIONS OF DOLLARS 
= 50 


5 
‘g SEASONALLY ADJUSTED AWNUAL RATES 
TOTAL NEW CONSTRUCTION 


PRIVATE 


PUBLIC 
ae ater eed 
] 


~~ — 





UP. Personal income increased $500 million (seasonally ad- 


Personal . oe ee m oe uy 
justed annual rate) in February, 1956, and total personal income 


Income stood at 


for $223 


$313.1 billion in that month. Labor income accounted 
2 billion of the total income in February. 

Although personal income rose by about $2 billion (season- 
ally adjusted annual rate) in the first quarter of 1956, disposable 
income increased only $1 billion, according to preliminary esti- 
mates. The difference was due mainly to year-end personal tax 
payments on 1955 income. Consumption expenditures increased 
more than $2 billion and the personal saving rate declined 
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National 
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UP. Compensation of employees increased about $2 billion 
(seasonally adjusted annual rate), according to preliminary 
estimates, between the fourth quarter of 1955 and the first 
quarter of 1956. Business and professional income, rents and 
interests rose slightly, while farm income declined by $400 


million. 


NO CHANGE. The middle of April saw industrials on the 
Dow-Jones averages return to mid-March levels after rising 
steadily to about 520 by the end of March and the first week in 
April, 1956. Industrials were at about 504 by the middle of 
April. 

Railroads remained steady, and increased a point or tw 
April as compared to March 

Stock prices on the SEC (composite) index stood at about 
354. 
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Strikes 


DOWN. In February, 1956, total consumer credit outstanding 


declined about $325 million, and stood at $35,272 million. This 


reflected the usual seasonal decline in noninstallment credit 
Total installment credit outstanding remained virtually u 


changed, and was $27,784 million for February, 1956 


UP. According to preliminary estimates, the gro 

product rose $1.7 billion (seasonally adjusted annual rate) be 
tween the fourth quarter of 1955 and the first quarter of 1956 
These estimates indicate that in the first quarter of 1956 the 
total gross national product was $399 billion. Gross private 
domestic investment accounted for about $62.4 billion and 
was down a bit from the fourth quarter of 1955. Consumy 
tion expenditures increased $2.2 billion and government pur- 
chases rose $300 million 


NO CHANGE. Strikes beginning in February, 1956, remained 
at the 250 level of January, 1956, but the number of workers 
involved, 70,000, was lower, according to preliminary estimates 
The February figures for a year ago were identical for strikes, 
but 90,000 workers participated. 

Counting all strikes in progress, including thos¢ 
began in earlier months, the man-days of idleness in February, 
1956, was 2.2 million and 200,000 above January. This was 
about four times the total of a year earlier. 

The Westinghouse strike and the Republic Aviation Com- 
pany stoppage contributed to the continued high level of idleness 
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The Developing Law 





Comment on 
Current Labor 
Problems 





On the Meaning of Monopoly Power 
in Labor Relations 


By JOHN A. COPPS, Assistant Professor of Economics, Kalamazoo College 


fie ontinuing interest in labeling cet 
tain types of union structure and unio1 
practice as leads to the 
conclusion that the Sherman Act bogey will 
this country It 
than a Clayton Act 
is required to lay this ghost to rest 

The hand of the Sherman Act 
threatens fronts On the 
appli 
or its equivalent, to cer- 
unions in the belief that 
Act approach falls short 
United States 


instance, has 


‘monopolistic” 


forever haunt unions in 


is clear that much more 


heav y 


unions on two 


one hand there are demands for the 
cation of the act, 
tain 
the Taft-Hartley 
ot meeting the 
Chamber of C 
insisted that featherbedding, 
refusal to work with 
nonunion labor and certain types 


practices ot 


need Che 
ymmerce, tor 
S¢ condary boy 
cotts, materials pro- 
duced by 
of employer payments to unions be labeled 
“monopolistic” and, as such, declared illegal 
It was reported that Commerce Secretary 
Sinclair Weeks takes ; 
practices and recommends the same remedy 


1 similar view of such 


have been 


antitrust 


hand there 


broadening of 


On the other 
demands for a 


legislation to cover the “bigness” features 

1See United States Chamber of Commerce 
Policy Declarations on Industrial Relations 
(Washington, 1955), pp. 7-8 

2 Business Week (December 25, 1954), p. 58 
The opinion was reported as having been ex- 
pressed by Weeks in connection with his par- 
ticipation in the work of the attorney general's 
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lionism and collective bargaining. Thi 


drive is obviously 


strike 


strength and 


f the more seri- 
more directly at 
the source of union thus 


affect the course of industrial 


us, since it could 


protoundly 
relations 
believes that 


wide 


The Chamber of (¢ 
we should illegalize 


mmerce 
industry bargain 
ing “whenever it assumes such proportions 
that either employers or labor organizations 
monopolistic power.”* The 
Manufacturers in 


can exercise 
National Association of 
recent years has favored steps against union 


“bigness” that are more drastic than the 


meré oscription of industry-wide bargain 


ing Concentrating on the 
NAM 


employers should not be 


scope of union 


has demanded that 
legally 


organization, the 
compelled 
to “engage in joint collective bargaining on 


with 


basis 


representing not only his em 


a local group, area or regional 
an igent 
loyees of his com- 
other 


nor should any employer be prohibited from 


plovees but also emp 


petitors or employees of employers, 


bargaining on such a basis, provided the 


interests of the public are protected.”* If 


national committee to study the antitrust laws 
which released its findings in March, 1955 
‘Work cited at footnote 1, at p. 8 
* National Association of Manufacturers, Sum- 
mary of Industry Beliefs, 1955 (New York, 1955), 


2 


p. 13 








implemented, this proposal would involve 
the force of government indirectly through 
giving legal backing to employer efforts to 
strip down the scope of union organization. 


Dealing more directly with the issue of 
union “monopoly,” the NAM, in a state- 
ment to the attorney general’s antitrust 
committee, contended that “. . . monopoly 
power is exercised . . . by the international or- 
ganization—a combination of unions—not by 
the local unions .... It is the combination of 
labor organizations acting as a national or in- 
ternational union which poses antitrust analo- 
gies and which requires remedies and 
limitations.”* The remedy proposed by the 
NAM is the addition of new sections to the 
Sherman Act that define and restrict collu- 
sion between local unions.’ Instead of de- 
claring nationals and internationals illegal 
forms of union organization, the NAM 
would convert them into something like 
trade associations, functioning under the 
same legal restrictions as do business trade 
associations.” In practice, the nationals and 
internationals would then have much the 
same loose functional relationship with the 
locals that the federations have had with 
the nationals and internationals. 


Supposed Evils of **Big Unionism”’ 


The opposition to “big unionism” (some- 
times directed against all unionism) is 
based on arguments primarily of a political 
and economic nature, with varying empha- 
sis depending upon the times and the 
people. Politically, big unions not only 
achieve dominance over their federated 
bodies but through them function as pres- 
sure groups so powerful that our political 
system is threatened. It is argued that, 
potentially, “big unionism” can make po- 
litical measures against its immediate inter- 
ests so risky for politicians sponsoring them 
that such measures threaten to lose their 
status as political options. Union pressure 
can make itself felt even in the seemingly 
remote area of monetary policy by making 
it politically necessary to guarantee con- 
tinuing full employment even though it 
sometimes means dangerous inflation. 
economic 
“mo- 


It is because of its alleged 
effects that “big unionism” is called 
nopolistic” and attacked with great vigor. 


5 Statement on Behalf of the National Asso- 
ciation of Manufacturers filed with the Attorney 
General's National Committee to Study the 
Antitrust Laws with Specific Reference to 
Immunities Accorded Organized Labor, released 
May 21, 1954. 

® Work cited at footnote 5. 
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(1) Most commonly stressed at the present 
time is the contention that “labor monopo- 
lies” create a built-in inflationary bias to the 
price level through exercising their power 
to force employers to accede to repeated 
wage demands that cannot be met without 
Without this pressure, so 


raising prices. 
employers would be 


the argument 
much better equipped to control their costs, 
enabling them to more freely lower as well 
as raise prices in accordance with the 
changing nature of the market and the 
employers’ concept of a “fair” price. (2) 
Developed from the same argument is the 
contention that “labor monopolies” bring 
about unemployment With rates 
prevented from falling, the economic neces- 
sity of maintaining a minimum ratio of the 
market value of a worker’s product to his 
cost forces industry to react to a fall in 
product demand by reducing output, thus 
relieving the downward pressure on prices. 
And reduction of output means unemploy- 
ment. (3) On the assumption that the total 
revenue to the firm cannot easily be ex- 
panded in proportion to expanding labor 
costs, “labor monopolies” are charged with 


goes, 


wage 


often forcing profits down below safe levels. 
And, through their efforts to impose industry- 
wide wage standardization as a policy over- 
riding the needs and problems peculiar to 
each firm, “labor monopolies,” among other 
things, allegedly place an unnatural burden 
upon declining firms, thus hastening their 
demise. (4) Finally, “labor monopolies” 
are charged with interfering with the free, 
natural flow of labor resources by prevent- 
ing wage rates from varying with changing 
supply and demand conditions in the labor 
markets. This manifests itself one way in 
an inability of workers to find employment 
through offering to accept wages below the 
going union-negotiated rates. 


Public Policy in Labor Market 

nature of 
failure to 
systems of 


regarding the mo- 


result 


Confusion 
nopoly power can from 
distinguish between the 
control that are present in varying degrees 
in every market situation Each 
gets its meaning through the existence or 
lack of existence of certain power rela- 
tionships in that the nature of the power 
relationship determines whether the system 


two 


system 


7 **When trade associations engaged in monop- 
olistic activities, the Sherman Act was not used 
to compel disbandment but to eliminate mono- 
poly practice. This policy should guide 
us in dealing with the monopoly power of or- 
ganized labor."’ Work cited at footnote 5. 


May, 1956 @ Labor Law Journal 





Ss operating effectively or is operating at 
all. On the hand the 
tionship between units performing the same 
function—in the labor market, 
between employees and between employers 
On the hand there is the direct, 
mutual control exercised by factors on 
opposite sides of the marketing 
between 
market the 


one there is rela- 


economic 
other 
pre cess 


labor 


sellers are the employees and 


buyers and sellers. In the 


the buyers are the employers. This system 
of control was brought 
economic theory by J. K 


to prominence in 
Galbraith and by 
“countervailing power.” 


x 


him given the name 


Competition” and “monopoly” have tra- 
terms of the 
How- 


the second (vertical) relationship can 


ditionally been identified in 


first (horizontal) power relationship 
ever, 
to involve a form of competi 
the threat of monopoly 


collective bargaining proc- 


also be said 
tion and carry 
power In the 
employers and employees compete for 
industry In the 
ss of production and distribu 
and 


materials 


ess, 
the 
over 
tion, 
turers, and suppliers of raw 
be thought of as being in competition for 
the dollar. The history of 
American industry discloses a_ shift in 
strength from the wholesaling to the manu- 
facturing level of industry and, in recent 
years, in certain product lines, a reverse 
shift toward increased strength at the retail 
level in the form of the emergence of power- 
ful retail chain stores 


money returns to 
all proce 
manutac- 


retailers, wholesalers 


can 


consumer’s 


However, regardless of how “competi- 
tion” and “monopoly” are formally defined, 
it is evident from the economic effects at- 
tributed to the supposedly monopolistic 
nature of modern unionism that, with re- 
spect to the scope of union organization, 
the term “monopoly” gains substance pri- 
marily because of breakdown in the balance 
of the vertical power relationship, permitting 
unions to dominate the collective bargain- 
ing process. Of the arguments mentioned 
above, only the fourth is based upon the 
horizontal power relationship. From this 
it appears that the balance of vertical power 
should be the first the 
determination of antilabor monopoly policy. 


consideration in 


There are sound political and economic 
reasons for concluding that the traditional 


meaning of “competition” should in no way 
the 


monopoly policy. 


influence determination of antilabor 


8’ John Galbraith, American Capitalism, The 
Concept of Countervailing Power (Cambridge, 
Riverside Press, 1952). 
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involves 
between 
the 
wage” as the (and 
Employers and employees in 


Competition between workers 


bargaining” of a sort 


and 


“individual 


workers and employers, sets up 


“competitive economic 
moral) ideal 


onfront another, each aware 


other 
and 


theory < 


hat the 


one 
alternatives to 


that 


has agree- 
carefully 
balance the supply of, and demand for, the 
labor in that market. 
fair to aill, 


ment, agree on wages 


particular type of 


As a 


result, wage rates 
reflecting the 


ustry and to the economy 


value « to in- 


“com- 
formulating 
Given 


Howeve - the 
petitive wage” f 
public policy is certainly questionable 
meaningful 


im- 


the practical difficul f any 
form of “in argaining,” the 
probability of employers being really inter- 
ested 
evidenced a disinterest i pr 
and the 


moralization tl 


in wage flexibility when so many have 


flexibility, 
act, de- 


great inconvenience, in 


experi- 


I 
at employees would 


ence in having to constantly adjust spending 


“competitive 
made real in terms 


extent that this is 


plans to changing wage rates, 
wage 35 would S¢ Idom I 
of actual 
true, the 
falls fri 
to evaluate 
the ec 


wages. To the 
“competitive wage” 
ideal by which 
upon 
a way as to give the 


concept of the 
ym its pede stal as an 
the 


ynomy in 


impact of unionism 
such 


term “labor monopoly” real meaning 


Also, 


agreement 


common 
among wage 
demands, and the fixing of wage rates for 
certain periods of time by contract are 
inherent features of all forms of unionism, 
and horizontal competition on the 
worker side of the labor market would, by 
its very definition, proscribe these very 
things, it follows that horizontal competi- 
tion would require the elimination of all 
forms of unionism, which is out of the ques- 
tion. can conceive of competition 
between local unions within each industry, 
but that has special problems which will be 
dealt with later, and such competition, in 
fact, does not meet the terms of horizontal 
competition, the labor contract, not 
market conditions directly, would still fix 
the collective 
action would still be present 


since collective action, 


wage earners on 


since 


One 


since 


wage rates, and element of 


Finally, even if the elimination of 
ionism were politically possible, it would 
present a striking problem in terms of the 
bargaining relationship between employers 


un- 





collec- 
limited 


and employees. In the absence of 
tive employee action, due to the 
resources, the unavoidably limited occupa- 
tional and geographical mobility of labor 
and the typical laborer’s limited knowledge 
of job opportunities, the employer’s with- 
holding power would far exceed that of his 
employees. Except in cases of real labor 
scarcity, alternatives to agreement on em- 
ployment conditions related to specific job 
situations that are available to the employer 
would be far greater than those available to 
the worker. Thus, whereas in some types 
of market situations horizonal competition 
may be necessary for an effective balance of 
the vertical power relationship, in the labor 
market it would completely undermine it. 


Two Reform Measures 


It would be politically unrealistic to pro- 
pose legislation positively aimed at the 
creation of a balance of bargaining strength 
in industry, or even the reduction of imbal 
ances. However, it is realistic, and very 
important, to judge proposed “labor mo- 
nopoly” reform measures—whatever be their 
avowed purposes—primarily on the basis 
of their probable impact upon relative bar- 
gaining strength. The remainder of this 
article is devoted to an analysis, on this 
basis, of the two important measures pro- 
posed by the NAM and the United States 
Chamber of Commerce 

(1) Unfortunately, 
hibition of industry-wide bargaining is not 
matched by the clarity with which the term 
is defined. A strict, literal definition—all 
employers in an industry negotiating at a 
common bargaining table with one or more 


interest in the pro- 


unions—would include virtually no indus- 
tries. If the meaning of the term is broadened 
to include “near” industry-wide 
bargaining, some important industries could 
be included.” We shall industry- 
wide bargaining as including industries in 


cases of 
consider 


which a sizable majority of the firms nego- 
tiate collectively. 
Industry-wide bargaining has been under 
attack largely 
sibility of industry-wide strikes and allegedly 


because it carries the pos- 
serves as an instrument for the establish- 
uneconomic standardization of 
working conditions 


ment of 
wages and 
ing the extent to which the 
economy was rocked by 
strikes in the post-World 


Consider 
American 
prolonged, large- 
scale War II 
* The broadest possible, and least practical, 
definition is offered by Paul Poirot, staff mem- 
ber of the Foundation for Economic Education, 
who makes industry-wide union organization 
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period, it is understandable that any pro 


posal which promises to impose some form 
strikes would 


of limitation on the scale of 


find wide support 
The 


an industry-wide or neat 


sobering effect that the possibility of 


industry-wide 
strike unquestionably has upon the bargain 
ing parties, making them more determined 
to settle without work 


leads us to conclude that the actual impor 


issues stoppages, 
of industry-wide bargaining, in terms 
of potential strike 
Be that as it may, the 


tance 


damage, is easily exag 
proscription 
effect a 


bargail 


gerated 
of industry-wide bargaining could 
change in the union-management 


ing strength relationship in important in- 


dustries, and the change, in many instances 


at least, would not be desirable 


Industry-wide bargaining is an approach 
to coilective bargaining that uniquely meets 
characterized by 
that must 

Here it 
practical means for 
eliminating the ability 
the employer pre 
like equality of 


the needs of an industry 


a large number of small firms 


deal with a single large union 


can serve as the only 


reducing or union’s 
io dominate up, thereby 


promoting something bar- 


strength \ is able to 


time 


gaining union that 


dominate an industry at the present 
ability to 
Industry 


bargaining 


does so largely through its play 
one employer against another: 
bargaining enhances the 


of the employer group by some 
, 


wide 
strength 


rnative job 


times reducing the number of alte 
members 
thus cutting down on their 


through 


opportunities available te on 
strikes, 


power, but 


during 
withholding mainly 
having com 
1 


possibility of 
throug! 


eliminating the 


peting firms ‘gain increased sales 
at the 
strike, 
power of individual 
the yport that 


the m, the 


expense of a fit 
vhich enhances 

employers 
industry-wide 
employers 
industries—coal being 


l ld 
example—would 


small-firm 


standing suffer 


bargaining stre! 
result co 


petition 


sidering, in addition, 


tact generally 


that industry-wide strik 


pressure t al ith crush- 


(Continued on page 296) 


bring public 


synonymous with industry-wide bargaining. See 
Paul Poirot, Bargaining (Irvington-on-Hudson, 
The Foundation for Economic Education, 1953), 


p 10 
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Financial Impact of Pension Costs 
on the Railroad Industry 


By ROBERT J. MYERS 


The belief that the railroad industry has a tax burden for pensions 


as compared to other industries is not the case. 


However, this was 


true 15 years ago, as an examination of the tax and financing basis 


and philosophy of the railroad retirement system shows. 


Proposed legis- 


lation would raise benefits 15 per cent based on increased employer 


and 


em 
pl in rival nadaustry obtain such 
b ri rot tion ul I | ld-Age and 


Survivor nsul rogram he Social 


. 1\ 


i 


Security hereafter referred to as 
OASI) 


may be said t 


system 


wide pension plan similar 


dustry [ 


plans in other industries and a social 


ance system, since it contains elements of 


both. In addition to the basic compulsory 
governmental programs, private pension plans 
have been established by many employers 
some in 


in general industry and, also, in 


stances by railroad employers 


‘For a detailed analysis of these plans see 
Railway Pension Plans Supplementary to the 


Pension Costs 


federal-income-tax-exempted worker 


contributions to benefits 


botl 
7 compare 
with that of otl industries (including 
the OASI tax cos In 


many instances, 
private 

ng OASI are 
loye hroughout, the 


rs both tot} 


the appropriate governmental 


pension plans supple 
borne entirely by th 
term “pensions” 
it 


program and to supple mentary private plans 


In order to make such analysis, the history 


and philosophical basis of the railroad re 


Railroad Retirement System 
ment Board, 1949) 


(Railroad Retire- 
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Mr. Myers is chief actuary, Department of 
Health, Education, and Welfare, Social Se- 


curity Administration. 


Opinions expressed 


herein are the author's and not necessarily 
those of the Social Security Administration 





tirement program must first be considered.’ 
Also, the development of the private sup- 
plementary plans of other large industries 
and employers will be briefly described. 

It is not clear whether the entire pension 
cost in a noncontributory plan is carried 
by the employer. It may be argued that in 
the absence of pensions, the unions would 
have asked for more wages so that actually 
where noncontributory pension plans exist, 
the employee indirectly pays part of the 
pension cost. Railroad wage negotiations 
currently do not involve pensions. Thus, 
the direct comparison of retirement costs 
as between railroad and nonrailroad em- 
ployers may be open to certain questions 
and subject to limitations. This matter, how- 
ever, is to a considerable extent “circular” 
and can never be definitely pinned down, 
just as the dilemma of which came first, 
the chicken or the egg. Accordingly, this 
paper will examine the direct, visible facts 
and will not attempt to hazard any opinions 
as to what might have happened under 
other circumstances. 


Philosophical Basis 
of Railroad Retirement System 


There is a long kistory of pension plans 


in the railroad industry. On an industry- 
wide basis, railroad workers were the first 
to have any measure of retirement protec- 
tion. Measured by today’s standards, those 
early plans were by no means completely 
satisfactory; nonetheless, it should be rec- 
ognized that they were a good beginning. 

The early plans were, on the whole, non- 
contributory and nonguaranteed, so that the 
retired employee had no absolute assurance 
of receiving pension payments throughout 
the entire remaining years of his life. It 





2 For a very thorough analysis of the back- 
grounds of the railroad retirement system, see 
Retirement Policies and the Railroad Retirement 
System (Report of the Joint Committee on Rail- 


266 


reor 


1930, 


has been stated, however, that in 11 
ganizations and receiverships before 
pensioners were adversely affected in only 
one Furthermore, the pension pay 
ments were often discretionary so that the 
individual, both before and after retirement 
age, had no definite guarantee of a pension 
Generally, the worker had to be in service 
at time of retirement, so there con 
siderable fear on the part of many that for 
one reason or another their services might 
be terminated before eligibility for a pen 
sion Also, there was considerable conflict 
between labor and management in regard 
to organizing and recognizing unions so that 


case.” 


was 


labor generally feared that the pension rights 


would be held as a club over the worker’s 


head 

The pressure of this 
the part of labor was augmented by the ex- 
perience during the depression of the early 
1930’s. The company pension plans had 
never been actuarially funded, but were 
largely on a short-term “pay-as-you-go” 
with little accumulated reserves or 
contingency funds. As a result, the 
sharp reductions in net operating income, 
the railroads in many reduced pen- 
sions and generally “tightened up” their 


dissatisfaction on 


basis, 
with 


cases 


plans 


Labor’s dissatisfaction, that had been 
growing for many years, was thus brought 
to a head, and efforts were made to obtain a 
system administered by the federal govern- 
ment so as to rectify the undesirable results 
obtaining under existing company pension 
plans. Accordingly, in 1934 the first Rail- 
road Retirement Act but in 
1935 it was declared unconstitutional 


Shortly afterward, in August, 1935, the 
second Railroad Retirement Act was passed 


was passed, 


road Retirement Legislation, S 
Cong., 1st Sess., January 9, 1953) 

* Murray W. Latimer, Jndustrial Pension Sys- 
tems (1932), p. 653. 


May, 1956 @ Labor Law Journal 


tept. 6, 83d 





—attempting to avoid some of the constitu- 
tional difficulties in the previous act. In 
the first stages of testing the constitu- 
tionality of this act, it appeared that there 
again would be difficulties. The President 
of the United States called both parties 
together in an attempt to obtain a solution 
agreeable to all parties. After a number of 
meetings, a “gentlemen’s agreement” was 
reached under which the employers agreed 
not to contest the constitutionality of the 
law, and the employees agreed that the plan 
should be financed by equal contributions 
from employers and employees. Further, 
the employers received the very definite 
advantage of having pensioners under their 
existing plans taken over by the railroad 
retirement system without any transfer of 
funds or direct charge therefor. The cost 
of these provisions is included in the over- 
all cost of the system and thus might be 
said to be paid equally by employers and 
employees. Following this agreement, the 
third Railroad Retirement Act (1937) 
enacted, making certain changes which were 
desired and agreed to by both parties. 


was 


At the time the second Railroad Retire- 
ment Act was passed, the Social Security 
Act had already been although 
actually both pieces of legislation were pro- 
ceeding through the Congress at the same 
time. Accordingly, for a short period, rail- 
road workers were included in the OASI 
system, although this coverage was elimi- 
nated by the second Railroad Retirement 
Act. 


enacted, 


Question might be raised as to why 
railroad workers were not continued in 
OASI and a supplementary plan for rail- 
road workers developed—either by having 
the carriers modify their existing plans and 
set up new supplementary plans or by hav- 
ing a supplementary government-adminis- 
tered plan. The first alternative, because of 
the pressures that had developed over the 
years, did not seem feasible at that time. 
Railroad workers wanted the assurance of 
relatively larger benefits than OASI would 
provide and believed that these benefits 
could be guaranteed only by a federal sys- 
tem covering all railroad workers; the pre- 
vious experience under the company pension 


plans had in so many ways been unsatis- 
factory that this did not seem to be the 
practical way of solving the problem. 


On the other hand, a supplementary plan 
established and administered by the federal 
government did not seem practical either. 
For one thing, there was no assurance that 


Pension Costs 


OASI would be found constitutional. For 
another, the concept of private pension plans 
supplementing OASI was not very wide- 
spread. There was much talk that private 
pension plans then in existence would be 
dropped when OASI went into effect; actu- 
ally this did very few pen- 
sion plans were abolished in 1937, probably 
no more than in previous years under the 
normal tendency for a few plans to termi- 
nate for various reasons—for example, bank- 
essence, then, railroad labor 
believed that the best way to obtain ade- 
quate retirement benefits having 
them all continued in a single system con- 
fined to the railroad industry, since the 
stability and general acceptance of OASI 
had not been established or tested 


not eventuate- 


ruptcy. In 


was by 


As originally developed in the 1937 legis- 
lation, the railroad retirement system bore 
some similarities to the company 
pension plans, although there were marked 
differences. The general philosophy was the 
same, namely to provide retirement benefits. 
The system contributory rather 
than a noncontributory basis, probably for 
several reasons: to produce larger benefits; 
to provide vesting of benefits so that indi- 
viduals with long service could receive re- 
tirement benefits at age 65 even though they 
were not in service then; and to provide 
labor with a stronger reason for having a 
voice in decisions made about the program. 
Since the plan was contributory, it was 
natural that there should be lump-sum death 
payments to assure each contributor that 
he or his beneficiaries would receive in 
annuity payments or in lump-sum death 
payment as much as he himself had con- 
tributed. From an actuarial standpoint, it 
would have been perfectly equitable to have 
no death benefits, with forfeitures arising 
being used to provide larger annuities. How- 
ever, people generally feel that their con- 
tributions, especially in a private pension 
plan, should be safeguarded and assured 
to them in one way or another so that the 
provision of lump-sum refunds in the rail- 
road retirement system was understandable. 


earlier 


was on a 


Other features of the 1937 railroad retire- 
ment provisions are worthy of note, namely 
the crediting of prior service and the vest- 
ing of benefits. In general, those who had 
an employment relation at the time of enact- 
ment of the second Railroad Retirement 
Act in 1935 received credit for prior service 
(up to a maximum of 30 years minus the 
amount of any subsequent service), regard- 
less of the fact that no contributions were 
made directly for such service by either 
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the employer or the employee. This was 
quite necessary for a smooth transition, due 
to the existence of company pension plans 
which granted credit for service before 1937. 
This crediting of prior service was adminis- 
tratively feasible because of the earnings 
records for years in the past generally being 
available in this regulated industry. 


More importantly, however, this granting 
of prior service credit would have been 
desirable in any case under the type of 
benefit formula adopted (based proportion- 
ately on years of service), in order for the 
railroad retirement system to serve the pur- 
pose of immediately providing retirement 
In order 


benefits in an adequate amount. 
plan 


to be really effective, a retirement 
should, as much as possible, provide ade- 
quate benefits for those currently retired 
when the system is established or at least 
for those retiring shortly thereafter. In that 
case, the purpose for which the program 1s 
established is really carried out in respect 
to those whose problems were 
really responsible for its establishment. It 
certainly does not seem logical to ignore 
these people and to promise large retire- 
ment benefits deferred years into the future 
In this respect the railroad retirement sys- 
tem made a very sound beginning 


persons 


The original provisions of the 1937 act 
had full vesting of benefits. In other words, 
an individual with only a few months of 
service, obtained at an early age, was actually 
entitled to an annuity when he attained age 65 
many years hence (although the resulting 
annuity amount, if small, was commuted to 
a lump sum). This was a complete swing 
of the pendulum away from the conceptual 
basis of the company pension plans which 
had virtually no vesting. As indicated sub- 
sequently, the pendulum has swung back 
somewhat. Certainly it does not seem essen- 
tial, or even necessary, for a retirement 
system to provide deferred benefits for very 
short-term employees. This is especially so 
“basic floor 


if these individuals have the 


of protection” of OASIT. 

When the railroad 
was originally established, the widespread 
movement of workers in and out of the rail- 
road industry was not generally recognized. 
Rather, the tendency was to think of all 
railroad workers as career employees; thus, 
the vesting provisions seemed quite reason- 
able. With the advantage of hindsight, it 
can readily been seen now that, considering 
the vast flow of workers, many of whom ac- 


retirement system 


quire only a short period of railroad service, 


268 





union leaders continue to over- 
emphasize the role of collective bar- 
gaining in raising the standard of 
living. They continue to  under- 
emphasize the basic conditions which 
make collective bargaining gains 
possible—the increase in produc- 
tivity resulting from technological ad- 
vance.—Washington Report, publi- 
cation of Chamber of Commerce of 
the United States. 





there should have been no attempt to pro- 
vide complete vesting. Certainly, such indi- 
viduals either should not have been covered 
at all by the system, or should merely have 
refund benefits, both of which practices are 
general in current-day contributory private 
pension plans. 


When OASI 
general philosophical concept was followed 
—namely, to provide retirement benefits for 
workers and, of secondary importance, lump 
sum refunds. In 1939, the entire character 
of the OASI system was changed by elimi 
nating these refunds and by adding both 
and benefits 
who 


was established, the same 


increased 


had 


survivor protection 


for retired workers certain types 


of dependents. 

Che railroad retirement system continued 
throughout the early 1940’s to provide re- 
tirement benefits only; however, there was 
continual pressure from various sources, in 
large part because of the OASI changes, 
calling for changing its nature. In 
quarters it was urged that railroad workers 
should be brought under OASI, thus ob- 
taining survivor protection and taking care 
of the problem that many individuals would 
obtain coverage under both systems and for 
tuitously would be greatly advantaged or 
disadvantaged thereby. This viewpoint was 
further augmented by the successful devel- 
opment of supplementary private pension 
plans in many other industries that were 
specifically intended to take into account 
the OASI benefits 


some 


Railroad labor, however, feared that the 


choice was between the more liberal (and 
thus more costly) railroad retirement system 
and OASI—in other words, having only 
one or the other. The possibility of having 
both OASI and a supplementary railroad 
retirement plan was not seriously consid- 


ered because of the fear that in any such 
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fie 
Re hn cE 


transition, railroad workers might be left 


with only the lower OASI benefits. 


Accordingly, the policy of railroad labor 
was to urge the addition of survivor benefits 
to the 
offset 
co-ordinated or 
OASI. The element of movement back and 
forth between the two 
ognized, however, in that the railroad sur- 
vivor benefits established in 1946 were on a 
that earnings in 

coverage 


railroad retirement system so as to 
at least some of the arguments for a 
integrated program with 


systems was rec- 


co-ordinated basis (such 
both railroad and OASI 
combined to produce a single benefit, pay- 
able in effect by whichever system the indi 
vidual was more recently employed). In 
1948, because of the inflationary conditions 
resulting from World War II, railroad re- 
tirement benefits were increased by 20 per 
cent, far less relatively than the rise in wages 


were 


and prices 

The survivor benefits ’ 
1946 amendments to the Railroad Retirement 
Act the whole larger than those 
payable under OASI. Naturally, the rail- 
road workers believed that for the 
contributions that they paid for the 
system, larger benefits of all types should 
be available in all instances. 


provided by the 


were on 


larger 
entire 


In 1950, the OASI system was amended, 
and the benefit level was roughly doubled; 
strong increasing the 
railroad survivor benefit provisions. Thus, 
for a period, despite the fact that the rail- 
road retirement contribution rate was about 
four times that of OASI, its survivor bene- 
fits were significantly lower. Furthermore, 
subsequent inflationary developments im 
pelled railroad labor to seek larger retire- 
ment benefits. Throughout, however, were 
the ever-present “shackles” of costs 


pressures arose tor 


In 1951, the Railroad Retirement Act was 
further amended to increase retirement benefits 
by 15 per cent, to provide supplementary 
benefits for wives aged 65 or over, and to 
raise survivor benefits to at least the level 
of those under OASI. These increases in 
railroad retirement benefits did not fully 
restore their adequacy (relative to wages) 
to that prevailing in 1937, a matter which 
will be discussed in more detail subsequently 
retire- 


In order to support the increased 


ment and survivor benefits under the rail- 

‘For a description of these amendments, espe- 
cially in regard to the “financial interchange"’ 
and ‘‘dual benefit’’ provisions, see Robert J. 
Myers and Wilbur J. Cohen, ‘‘Railroad Retire- 
ment Act Amendments of 1951: Benefit Provi- 
sions and Legislative History,"’ Social Security 
Bulletin (February, 1952); and Robert J. Myers, 
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without 
deliberalizations 
for short- 


road retirement increasing 
contribution rates, 
were made. Retirement 
service employees (those with less than ten 
eliminated. These 


system 
certain 
benefits 
years of service) were 
individuals were given corresponding wage 
credits under the OASI system so that the 
railroad retirement system profited by the 
the railroad retirement contribu 
over the OASI contribution rate 
both the employer and the 
employee contributions. As indicated previ 
ously, nonavailability of retirement benefits 


excess oft 
tion rate 


in respect to 


for short-service employees is a logical pro 
vision for a staff retirement system supple 


mentary to the general social security 


system. However, this change in respect to 


short-service employees was considered by 
some persons as going too far in regard to 
this since 


treatment of group, 


pay the 


equitable 
these individuals are 
higher railroad retirement contribution rate, 
OASI benefits, with—for 


required to 
vet receive only 
all practical! 
the excess of railroad retirement 


recompense for 
over OASI 


purposes—no 


taxes 
The 1951 
way toward changing the 
ment system to a supplementary one 
done in full as to the financial 
(through the so-called “financial interchange 
provisions”) and in part as to benefits (through 
the “dual benefit” provisions and through 
subjecting railroad employment to the OASI 
retirement test, which, under OASI, benefits 
are withheld when an individual is engaged 
“covered” employment *) 


part of the 
retire- 
This 


basis 


amendments * went 


railroad 


was 


in substantial 


Under the so-called “dual benefit” provi 
sion, individuals are barred from receiving 
both retirement benefits based on 
railroad service prior to 1937 and OASI 
benefits. There said to be certain 
logic in this provision, since in such cases 
prior service (for which no contributions 
were made) bulks large in the determina- 
tion of the railroad retirement benefit, and 
indirectly in the OASI benefit as well, be- 
the nature of the OASI benefit 
Nevertheless, it seemed 


persons t 


railroad 


may be 


cause of 
formula 
table to many 
restriction after the systems had been func- 


inequi- 
introduce such a 


tioning independently for such a long period 
In a sense, it appeared to be ex post facto 


legislation. This especially seemed to be the 


“Railroad Retirement Act Amendments of 1951 


Financial and Actuarial Aspects,’" Social Se- 
curity Bulletin (March, 1952). 

> Under the social security amendments of 
1954, effective in 1955 the retirement test applies 
to all earnings, whether or not ‘‘covered.’ 
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case because this provision was introduced 
at the same time a general 15 per cent in- 
crease in railroad retirement benefits was 
legislated, and the publicity had been fo- 
cused largely on this increase. If it had not 
been for a savings clause, many individuals 
would have received lower benefits from 
the railroad retirement system than they 
had been getting before the amendments, 
since the 15 per cent increase would have 
been more than offset by the dual benefit 
reduction. Even so, there were protests 
from those who expected an increase but 
instead continued to receive the same amount 
of railroad retirement benefits. 


If the dual benefit provision had been 
incorporated in the original legislation, it 
might have had more public understand- 
ing and acceptance. But coming as it did, 
after many individuals had counted on com- 
plete independence of the two systems, some 
remedial action seemed to be called for. 
The pressure was augmented by the 1952 
amendments to the Social Security Act, 
which gave benefit increases to retired 
workers of either $5 a month or 12% per 
cent, whichever was larges. For retired rail- 
road workers affected by the dual benefit 
provision, this “added insult to injury” be- 
cause, on the one hand, their OASI benefits 
were increased, and immediately, on the 
other hand, the railroad retirement benefits 
were reduced by the same amount. Undoubt- 
edly because of these factors, strong com- 
plaints were made to the Congress, and as 
a result on June 16, 1954, Public Law 398 
(Eighty-third Congress) was enacted, com- 
pletely repealing the dual benefit provision 
retroactively to the date of its original 
enactment. 


Current Status 
of Private Pension Plans 


At the present time, more than 15,000 
employers in the United States have formal 
private pension plans (exclusive of deferred 
profit-sharing plans). The great majority of 
these plans provide pensions that are sup- 
plementary to those under OASI. The plans 
differ widely as to their form and organiza- 
tion. A great many plans are administered 
by insurance companies, while others are 
self-administered (usually with the assist- 
ance of a bank or trust company). While 
most of these plans are of the insured type, 
the self-administered ones, being generally 
in the largest industries, cover more em- 
ployees. Many of the self-administered plans 
came about, or were amended, as a result 
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of collective bargaining agreements, largely 
following World War II. It is this type 
which is particularly important to consider 
in connection with the problem of the rela- 
tive adequacy and cost of the railroad re- 
tirement program. 

Amendments to plans already in exist- 
ence generally took the form of providing 
for a minimum benefit including OASI, in 
line with provisions adopted in new plans. 
These minimums were found in such mass 
industries as steel, rubber, oil, automobile 
and coal mining. In most instances, the 
plans are entirely separate for each indi 
vidual company although they have the 
same general pattern (for example, the au- 
tomobile industry). Other plans cover all 
workers in the same industry even though 
they are employed by different employers 
(for example, the coal mining industry). 

In the initial development of the pension 
plans under collective bargaining in the 
mass industries, several general character- 
istics were evident—some of which have 
changed over the course of time. Practi- 
cally all these plans were established, and 
have continued, on a noncontributory basis 
(that is, the employer paying the entire 
cost); the employee groups involved at the 
time such plans were established reiterated 
their support for the contributory principle 
in connection with OASI. 

The minimum benefit amounts in most 
of these plans have been independent of 
wage, being related to length of service and 
to OASI benefits. The general pattern orig- 
inally was that the supplementary plans 
would pay the excess of some flat amount 
(such as $100 per month) over the OASI 
old-age benefit (for retired worker alone) 
for those retiring at or after age 65 with 
a long period of service, such as 25 years 
or more. Pro-rata benefits were provided 
for those retiring at or after age 65 with 
shorter periods of service, say, down to 15 
years (for whom the payment under a $100 
plan for 25 years of service would be $60 
minus OASI). 

Also, benefits are often provided for those 
permanently and totally disabled before age 
65. In general, however, there are either no 
vesting provisions or relatively limited ones; 
individuals in good health who separate 
from service before age 65 frequently receive 
nothing in the way of immediate or deferred 
benefits. Monthly survivor benefits, other than 
those under OASI, are not usually provided, 
although group life insurance is general. 


This approach to benefit formulas is 
termed the “offset” method. Over the course 
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of the last few years, there has been a grad- 
ual—and by now, almost complete—shift 
away from this basis, since any increase in 
social security benefits under such a for- 
mula merely means a corresponding reduc- 
tion in the private pension—a difficult matter 
to “explain” to the pensioners. Some plans, 
however, such as that in the coal mining 
industry, always used only the “additive” 
approach, with the amount of the supple- 
mentary pension being determined inde- 
pendently of the OASI benefit. 


An example of the transition from the 
“offset” to the “additive” approach is the 
Ford Motor Company plan. Initially, $100 
per month minus social security after 30 
years of service was provided. An “addi- 
tive” type formula was later introduced as 
an alternative. Currently, the monthly pen- 
under the “additive” formula is $2.25 
per year of service (plus OASI). It 
likely that in the great majority of cases 
the “additive” formula gives a larger result 
than the “offset” formula. Accordingly, it 
may fairly be said that this plan, in effect, 
from the “offset” to the 


$10n 
is 


moved away 


method 


has 
“additive” 

Another example of transition from “off- 
set” to “additive” basis is the United States 
Steel Corporation plan. Before the Novem- 
ber, 1954 amendments to this plan, benefits 
were determined under whichever of two 
formulas gave the larger amount: (1) 1 per 
cent of the average last-ten-years pay pet 
year of service minus OASI and (2) $100 
per month minus OASI after 25 years of 
Under the new basis the formulas 
(a) 1 per cent of 


service. 
are changed as follows: 
last-ten-years pay per year of service minus 
$85, and (b) $55 per month after 30 years 
of service ($2 less for each year of service 
short of 30 years, applicable down to 15 
years of service). The latter formula has, 
at times, been described as $140 less OASI, 
but, as in the first formula, the OASI bene- 
fit is “presumed” in all cases to be $85, 
whether it is more or less.* Thus, the United 
States Steel formula is now on a completely 


“additive” basis. 


The plans of several large rubber compa- 
nies were changed in 1955 so as to eliminate 
the offset formula and have only an additive 
formula ($1.80 per year of service, maximum 
of 30 years). Next may be examined the 
general benefit level under supplementary 
private pension plans. The table on the follow- 
ing page gives illustrative examples for a 

‘The maximum OASI benefit for a retired 
worker before the social security amendments of 


1954 was $85. Under existing law the maxi- 
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worker retiring at age 65 with 30 years of 
service and a $250 average monthly wage for 
a number of selected plans (principally those in 
mass industries, including most of the large 
collective bargaining plans). The figures relate 
only to the benefit for a retired worker and 
do not include additional benefits for de- 
pendents under OASI. Also excluded are 
any survivor benefits, either under OASI or 
in the form of life insurance under group 
policies. A retired worker with a $250 aver- 
age wage receives an OASI benefit of $88.50 


For the individual considered in the table, 
the amount payable under the various pri- 
plans differs considerably. In most 
the supplementary pension amounts 

a month, although as little 

for some plans and as much as $100 
Or more in others. The combined amount 
including OASI ranges broadly from $140 
to $165, or well above half pay. In contrast 
with this, the benefit for a similar worker 
under the railroad retirement system 
about $145, or somewhat below the general 
and considerably below the 


vate 


as 


18 
average range 


more liberal plans 


It must be remembered that the employee 
contributions are considerably higher under 
the railroad retirement system (namely, 6% 
per cent) than those of workers covered by 
both OASI and these private pension plans. 
Most of the private plans shown in the table 
are noncontributory, the worker pays 
only the OASI tax (currently 2 per cent) 
The employee contributions under the con- 
tributory plans listed are in the neighbor- 
hood of only 2 per cent to 3 per cent, so the 
total, including social security at the current 
2 per cent is well below the railroad 
retirement rate. Thus it may be said that in 
order to receive the excess of the railroad 
retirement benefit over the OASI benefit 
(about $56 in this case), railroad workers 
must pay half the cost of this excess benefit 
Following through on this basis, it may be 
argued that the 30-year worker in a non- 
contributory plan who receives about $30 a 
month thereunder is as “well off” (from an 
individual equity viewpoint) as a railroad 
an “excess” benefit 
similar to the one 


So 


rate, 


worker who receives 
over OASI. A worker 
considered in the table who receives benefits 
under a supplementary plan in the average 
range of $55-$70 is better off (considering 
both contributions and benefits) than a rail- 
road worker who must pay for half of his 


‘excess” benefit. 


mum is $108.50, and an average monthly wage 
of $233 yields an $85 benefit. 
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Moreover, due to oversimplification, the ceiving about 
previous analysis has presented the railroad “excess” benefit currently payable to re 
retirement system in a more favorable light tired workers with 30 years of service 1s 
than is actually currently the case. Since only about $40 a month rather than the $56 
railroad retirement benefits are based on the previously used as illustrative. Workers 
currently retiring under the automobile in 


$75 a month; thus, the actual 
nh 


average earnings over the entire period of 
creditable service, the amounts currently 
payable are considerably deflated because over the 
of the lower wages before the termination workers with 
of World War II, which brought with it, who have been contributing part 
of their benefits 


dustry plans are receiving considerably more 
OASI benefit than are railroad 


similar employment records 


both concurrently and subsequently, a sub 
stantial rise in wage level. Actually, retired On the other hand, it should 
employees under the railroad retirement that railroad retirement provides 
system as of the end of 1953 who had 30 monthly disability benefits, where: 

years of service received about $115 a month none under OASI—although most collectiv 
bargaining private plans do have some suc 


If these employees had been covered under 
Also, railroad retirement general 


the OASI system, they would have been re benefits 





Examples of Monthly Amounts Including OASI Payable to Retired Worker 

at Age 65 After 30 Years of Service Based on $250 Average Monthly Wage 

for Selected Private Pension Plans 
Fro 
Priv 
Plan 

Aluminum Company of America‘ 
Amalgamated Clothing Workers 
American Telephone and Tel 
Armstrong Cork Company 
Bethlehem Steel Corporation 
Cities Service Company 
Consolidated Edison Company of New York 
du Pont (E. I.) de Nemours and Company 
Eastman Kodak Company 
Firestone Tire an 1 Rubber 
Ford Motor Company ' 
General Electric Company 
General Motors ( orporation 
Goodrich, B. F., Company * 
Goodyear Tire and Rubber Company" 
Grumman Aircraft Engineering Corporation 
International Brotherhood of Electrical Workers * 50.00 
| Ladies Garment Workers’ Union “ 65.00 


i 
* 60.75 


Compat 


Internationa 
Johnson and Johnson 
National Maritime Union 55.00 
Standard Oil Company of Indiana * 94.25 
United Mine Workers of America 100.00 
United States Rubber Company ' 54.00 
United States Steel Corporation ‘ 55.00 
Westinghouse Electric Company ' 51.00 
Railroad retirement * 

* Denotes plan under which employees contribute 

* The concept of average wage differs among the plans considered. In some 
iristances, it is computed over the most recent or highest five-year or ten-year 
veriod, and in other cases it is computed over the entire period of employment. 
‘Service’ in all cases refers to service creditable under plan 

» Refers to collective-bargaining plan covering production workers. 

© Men's and boys’ clothing industry. 

4 Cloak and suit joint board 

Note: Above data do not include additional benefit of $44.30 payable under 
OASI if there is an eligible wife aged 65 or over ($40 under railroad retirement). 
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liberal vesting 


who leave service before retirement 


has more provisions for 
those 
lhe survivor benefits under railroad retire 
most larger than 


ment are, in cases, no 


under OASI 


Finally, there may be considered the cost 
of these various supplementary plans. No 
precise, detailed figures are available for all 
of the plans considered in the table at page 
272. However, a good general picture can 
be obtained for certain 
and also from a recent survey made by the 


selected c mpanies 


Chamber of Commerce of the United States 
(“Fringe 
study, the 


number of companies 
this latter 
employer cost as a percentage of 
regard to retirement plans 


tor a large 
Benefits—1953”"). In 
current 
total payroll in 
or companies with such plans were as follows 


Number Per cent 
of of 
Compa Total 
Industr nies Payro 
Banks, et 116 ».2 
Insurance companies 65 
Manutacturing 430 
Public utilities 107 
Trade (wholesale and retail) 28 


The broad averages, 
and there is 
each industry 


ing, where the average 


ngures are 
considerable 
For instance, in manufactur 


above 
variation within 
cost is 3.5 per cent 
variation by subindustries 
cent ot 
petroleum refining down to 2.8 per cent for 
It will, of course, 
funding 


f payroll, the 
ranged from 8.8 per payroll for 
rubber and leather goods 
that the 
effect on 
the more such funding, the higher the 


be recognized degree of 


has an important such current 


costs 
now and the lower later 


employer cost 


OASI tax rate must be 


figures to 


The employer 
added to the 
total employer cost for retirement benefits 
In 1954, vered pay 
roll (excluding above $3,600 a 
veur), represents probably 1.6 pet 
cent of total payroll. Adding this figure to 
the above costs of the supplementary plans 
total 


aver! 


above obtain the 
this was 2 per cent otf ¢ 
earnings 


which 


many industries the 


benefits currently 


indicates that in 
retirement 
to 9 per cent of payroll 


cost ot 


ages abc mut / 


The 
ments Of certain companies give 


annual reports and financial state 


data indi 


supplementary pension 


the cost of 
[he computed ratio to payrolls for 


follows 


cating 
plans 
the latest data are as 
Bethlehem Steel, 4.7 per cent (1953); Ameri- 
Company, 


available 


-an Telephone and Telegraph 


6.5 per cent (1952); General Electric Com 


Pension Costs 





During 1955 employment rose above 
levels attained in any prior year. 
Total employment was around 65 
million during the laiter part of the 
year. This was an advance of 3 mil- 
lion from the corresponding period 
of 1954. The upsurge in job oppor- 
tunities reduced unemployment to 
about 3% percent of the civilian 
labor force and also brought an 


unusually large expansion in the size 
of the labor force.—Sinclair Weeks, 
Secretary of Commerce. 





pany, 5.5 per cent (1951): and United States 
Steel Corporation, 7.4 per cent (1953). When 
cent OASI tax is added (equiva- 
of total payroll) 


the 2 per 


1.6 per cent 


total 


to about 


the resulting cost of retirement pro 
tection of employees is in most cases cur 


in the 


pension costs for nonrailroad em 


as against railroad employers is u 
OAS! 


increasing tax schedule undet 


railroad retirement tax rate i8 scheduled 


to be level hereafter rh following table 
shows the employer rate under the two sys 
actually in the past and 


tems, both as 


scheduled in the future (the employes rate 


is the same as the employer rate) 


Ratlroad 
Retire 

1937-1939 
1940-1942 
1943-1945 
1946 

1947-1948 
1949 

1950-1951 
1952-1953 
1954-1959 
1960-1964 
1965-1969 
1970-1974 


1975 and after 


During 1951-1954, the OASI 
applicable to the first $3,600 of annual earn 


were 


rates 


while the railroad retirement rates ap 
For 1955 


ings, 
plied to the first $300 per month 
and after, the OASIT limit is raised to $4,200, 
retirement limit is corre 


and the railroad 


spondingly $350 a month 
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In summary, therefore, it may be stated 
that there is a very considerable amount of 
retirement protection supplementary to that 
under the general OASI system. For most 
of the plans in the mass industries, 

additional benefits arise without any 
tribution from the employees and for 
ployees with 30 years of service are roughly 
$55-$70 a month for many plans (payable 
under the “additive” approach rather than 
the “offset” approach). Except for 
permanent and total disability, the 
are generally payable only to those who re- 
main in service until retirement age. The 
employer in bearing the cost of these retire- 
ment benefits has a current total cost in- 
cluding OASI representing roughly 7 per 
cent to 9 per cent of ¥ 


these 
con- 
em- 


cases ol 


benefits 


his total payroll. To 
the extent that the employer is funding his 
past service credits or accrued liability, the 
cost of his private pension plan will be 
lower in the long run, but at the same time 
his OASI tax rate will be rising. 


Current Status 
of Railroad Pension Provisions 


When the railroad retirement system was 
established in the middle 1930's, the benefits 
provided were on the whole relatively larger 
than those generally available to workers in 
the mass industries, most of whom had only 
the promise of OASI benefits in the future. 
In fact, at the outset, the railroad retirement 
system, continuing the pension movement 
which had prevailed for many years in the 
railroad industry, was truly among the lead- 
ers in providing retirement protection for 
wage earners, paying benefits averaging 
about $65 a month. Accordingly, a larger 
financial burden existed for railroad employers. 


Since 1935, the situation has changed ma- 
terially. The railroad retirement system is 
providing retirement protection which is 
somewhat below the standards (including 
OASI) established by many leading indus- 
tries, especially considering that the railroad 
retirement system is contributory, with the 
employees paying half the cost. Benefits 
under the railroad retirement system have 
not maintained their previous relative ade- 
quacy (as related to wages), despite 
benefit increases arising from the higher 
general wage levels, despite the 20 per cent 
benefit increase of the 1948 amendments and 
the 15 per cent increase of the 1951 amend- 
ments (an aggregate increase of 38 per 
cent), and despite the addition of wife’s 
benefits in certain cases (on the average 
representing an increase of about 15 per 
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cent). As a result, the average retirement 
annuity currently is about $100 a month, or 
only a 50 per cent increase as compared 
with 1937, whereas during the same period 
Wages and prices more than doubled. 


In many large companies the employer 
cost of retirement benefits including OASI 
running as high as from 7 to 9 per 


The railroads now are 


is now 
cent of total payroll, 
paying 6% per cent of covered payroll (up 
to $350 a month), which represents about 
5.7 per cent of total payroll. To this latter 
figure should be added the current $25 mil- 
lion annual cost of the railroads which have 
pension plans (primarily to 
earnings in 


supplementary 
provide retirement benefits on 
excess of the maximum covered wage under 
both OASI and railroad retirement); this 
brings the total cost to railroads for retire 
ment benefits up to 6.1 per cent of total pay- 
roll. Thus, the railroad industry actually 
has a lower cost relative to payroll for re- 
tirement benefits for its employees: than mam 
industries. If retirement 
total cost of doing busi- 


best 


large costs 
related to the 
does not 
different 
railroad 


other 
were 
seem to be the 
result might obtain, 
industry wages gen- 


ness (which 
measure), a 
since in the 
erally make up a greater proportion of the 
total cost than in other mass industries. 

employers 
toward 


As indicated above, railroad 
are now paying considerably 
the retirement and survivor 
their employees than employers in most of 
This is true despite the 
railroad 


less 


protection ot 


the mass industries. 
the establishment of the 
shoulders o! 


fact that 
retirement system took off the 
the railroad industry the very 
for pensioners at the time the system began. 
For a few railroads, this cost was at that 
time higher than the employer contribution 
rate under the Railroad Retirement Act 
If these private pension plans had been con 
tinued, would 


probably 


heavy cost 


railroad employers 
paying out more than they 
under the Railroad Retirement 
Act (because the employees are contribut- 
ing half the cost). It should be recognized 
that a factor operating in the other direction 
is that in the years prior to World War I] 
aggregate paid 
than did 
considered 


many 
now be 


actually are 


employers in the 
relatively 


railroad 
much 
other employers. This might be 
to balance the fact that the 
tion is currently the case. 
While benefits under the 
ment system have not kept pace with wages 
extent, with prices), plans 
other large industries subse- 


more in pensions 


reverse situa 


railroad retire- 


(and to some 


established 
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quent to the railroad retirement system 
have, in many instances, provided greater 
retirement protection (see the table at page 
272), especially considering that under the 
supplementary plans the benefits are in most 
cases paid for wholly by the employ er. This 
is even more pronounced when the effect of 
the increased OASI benefits under the 1954 
amendments is considered. Accordingly, it 
seems evident that retirement protection for 
railroad workers, which 15 years ago was 
rather unique among the large industries, is 
no longer pre-eminent as to the provision 
of relatively substantial benefits. 


Correspondingly, the financial burden rel- 
ative to payroll for pensions is now lower 
for the railroad industry than for many 
other large industries, whereas the opposite 
situation was true 15 years ago, This is es- 
pecially the c considering the rising 
trend of the OASI contribution rates sched- 
uled in the future as against the level rail- 
road retirement rate. 


ase 


Current Congressional 
Developments 


oc 
form of a bill 
railroad labor 
almost un 
80 members 


\ very significant development has 
curred in Congress in the 
sponsored by the 
fact, in an 
more than 


strongly 
organizations In 
precedented move, 
of the House of 

troduced 
the 


Representatives have in 
bills, an indication of 
and support that this 
This legislation would in 
retirement benefits by 15 
the board At the 
meet the additional 
and the employee 


identical 
strong interest 
1easure has 
crease railroad 
per cent, across Same 


time, in order to cost, 


both the employer con- 
tribution rates would be raised by 1 per cent 
to 7% per cent of covered payroll (up to $350 
Even with this increase, railroad 
vould be paying less toward the 
their 
employees than do most other employers in 
the industries At the time, 
although the benefit level w mort 
correspond to that of 
the employee con 


per month) 
employers 
retirement and survivor protection of 


same 
yuld 


workers in 


mass 


closely 
other 
tributions 


of those 


large industries, 


would be considerably in excess 


payable by most workers 


interesting and 
this bill that not only 
workers, in effect, pay 
benefits, 


There is, however, a very 


important leature in 
affects what railroad 
toward retirement 

but also has important implications on gen 
eral tax policy. This what 


be termed “political magic,” 


and survivor 


might 
since despite 


involves 


Pension Costs 


the contribution 


generally 


the 
rate, 


employees’ 

will be 
for them The bill provides 
that the employee contributions to the rail 


increase in 
there 
costs involved 


lower over-all 


road retirement system would no longer be 


tax (as is also the case, 
the 


lor 


subject to income 


under existing law, for benefits ) Chis 


individuals 


lower cost would arise most 


who now hi sufficient earnings 


ive 
For example, « 
$350 a month and thus 


pay 


income tax onsider a rail 


road worker earning 
mntributions of 
bill would in 
$42 a year 
gle, his current 
tax (using standard deduction 
and the tax table) is $665, but under the 
bill it would be reduced to $595 (based on 
92% per cent ol $4,200, rather than on the 
$4,200) Thus, 
and 
railroad 
If this individual were 
would be 


more than 


retirement <¢ 
| ne 


contributions by 


paying railroad 


$263 a year at present 
crease these 


If the individual were 


sin 


income the 


income tax 1s re 
than offsets 
contribu- 


full his 


duced by $70, this more 


nis 
tion ot $42 


increased retirement 


married, 
reduced by $63 


income tax 


far 


his 


again his increase in 


contributions 
Che 


more than 


t always reduced 


income tax is no 
the railroad retirement contribu- 
the case ol 
lower-paid individuals with dependents. For 
, consider a $3,000-a-year individual 
Eis railro: ‘3 


$30, as 


tion is increased, notably in 


instance 
rement contribution is in 


against an income tax re 


duction of $45 if single or $43 if married 


and having n children, but as against n 


tax liability if he is mar 
children 


I ike 


ho earns less thar 


change in income 


and has three (since he ther 


Tri tax ) 


ried 


i 
married 


wise, a 
children 
ntly i 10 income tax to pay 
taxing gross pay 
tirement 
whereas he 


oad 


retirement 


Secretary of 
against this i 
employee contributio 
retirement system, 
t 
con 


to 


revenue the general 
ve about $650 million to $75 
developme1 


lative 
coming months 
carefully, not only 


ilroad 


general tax policy 


retirement 


[The End] 





___ The Impact of the NLRB upon Union 


Changes made by the NLRB which in effect withdraw its jurisdiction 
from a number of economic areas will have an effect on future union 
growth. Together with these changes there now exists an area where 


apparently neither federal nor state statutes are applicable. 


This, 


too, will bear directly upon the future growth of organized labor. 
The author is an assistant professor in the Department of Economics 
of the School of Business Administration, University of Pittsburgh 





N OCTOBER, 1954, the National Labor 

Relations Board withdrew its jurisdiction 
from a large number of economic areas, by 
revising upwards the dollar volume stand- 
ards that it used to define whether various 
operations sufficiently affected commerce to 
require federal regulation. While 
early to determine the precise effects that 
the changes in federal jurisdictional bounds 
bargaining, the 


it 1s too 


will have collective 


general direction of the influences is clearly 


upon 


suggested in that they tilt the scales in favor 
of state regulation and away from the influ- 
ence of federal statutes. In effecting the 
new standards, a simple majority of the five- 
man NLRB,’ composed of the three Eisen- 
hower appointees to the Board, 
constriction of federal jurisdiction was mo- 
tivated by economy measures and an effort 
to restrict federal regulation to areas clearly 
within the intent of the National Labor Re- 
lations Act. Denying the accusation of 
capricious and arbitrary motivations, made 
by the dissenting minority of Truman Ad- 
ministration holdovers, the majority claimed 
that it was concerned “solely with the prob- 
lem of defining the limits” to its jurisdic- 
tion, “pursuant to the discretionary power 
vested” in the Board by Congress 


said the 


However one interprets the motives be- 
hind the new jurisdictional code, it decidedly 
restricts federal intervention in the labor 
markets across the country, an intervention 

1 According to Sec. 10(a) of the NLRA, the 
Board is empowered to take jurisdiction ‘‘to 
prevent any person from engaging in any un- 
fair labor practice affecting commerce.’ In 
NLRB v. Jones and Laughlin, 1 LABOR CASES 
{ 17,017, 310 U. S. 1, the United States Supreme 
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which last 20-odd years has 
given marked impetus to the growth of or 
labor and collective bargaining. The 
with (1) 


jurisdiction, 


during the 


ganized 
following discussion is concerned 
the nature of the 
(2) the 
upon the future 
and (3) the large number of economic areas 


neither federal nor 


changes in 


vossible effects of these changes 
I 


growth of organized labor 


state 
While 


a legal question, its 


where apparently 
statutes are now clearly applicable 
point (3) is essentially 
effects upon future economic bargaining in 
the affected upon the 
growth of organized labor discussed in (2) 


areas bear directly 


NLRB JURISDICTIONAL 
STANDARDS 


The NLRB for the first time set out in 
detail the standards that it would apply in 
determining whether to assert its jurisdic 
tion as defined by the NLRA in late 1950 
Prior to this standardization of policy the 
Board had always used a_ case-by-case 
method to determine whether “it 
fectuate the purpose of the Act to 
jurisdiction.” In announcing specific stand 
ards in 1950, the Board enlarged 
nor shrank the established coverage of the 
federal statutes; it merely codified existing 
practice and made explicit certain dolla 
volume inflow-outflow critera for determin- 
ing whether a particular enterprise might 


would ef- 
exert 


neither 


Court claimed that this included not only areas 
in the direct flow of commerce but also areas 
in the indirect flow of commerce. See, also, A 
Cox, ‘‘Federalism in the Law of Labor Rela- 
tions,’’ 67 Harvard Law Review 1297 (1954) 


May, 1956 @ Labor Law Journal 








By JOHN P. HENDERSON 


ave sufficient impact upon interstate ce 


merce to warrant federal intervention 


1950 policy, the 
October 


In contrast to the new 
polic vy set forth bv the 
1954, effects a marked retrenchment of ted 


eral ] 


Board in 


jurisdiction from labor management rela 
The new standards alter all jurisdictional 
the most 
management regulatior 
of the Taft-Hartley Act 


By now applying a dollar-volume 


tions 
boundaries and drastic 


labor 


represent 
change in 
since the 
in 1947 

criterion to all petitions brought before the 
NLRB and establishing unprecedented dol- 
lar-volume requirements, the present Board 
has, in effect, jurisdiction 
from the small-business sector of the econ- 
The New York Times remarked edi 
torially in October, 1954, that “the effect of 
these decisions has been to amend the fed- 
eral labor laws—both as to the Board’s juris- 
diction and as to Labor's rights and privileges.” 


The jurisdictional 
two types of dollar-volume 
set of standards is expressed in terms of 
inflow-outflow, and the other in terms of tota 
revenue. The inflow-outflow standards 
new only in that they increase the amounts 
arbitrarily the Board against 
which to measure the impact of 


passage 


withdrawn its 


omy 


comprises 
One 


new code 


criteria 


are 


specified by 
interstate 
transactions and that a distinction is made 
between retail and nonretail enterprises 
The total 


of the 


revenue standards, an innovation 


present Board, are applied in those 

2 J. E. Shanklin, ‘“‘How NLRB Has Applied 
Its Jurisdictional Standards,"" 3 Labor Lau 
Journal 391 (June, 1952) 

The minority. Members Murdock and Peter- 
son, of the NLRB has claimed that the new 
standards eliminate one fourth to one third 
of the Board's previous jurisdiction, while the 
chairman of the Board, Farmer, has said that 
it will reduce the case load by 7 per cent. See 
Breeding Transfer Company, 110 NLRB, No. 64. 


Union Growth 


NLRB previously exerted 
Chey specify a required 


areas where the 
plenary jurisdiction 
dollar volume of total 
eral areas: (1) intrastate trucking and char 

(3) radio 


gen 


revenue In SIX 


(2) newspapers, 
public 


nels of commerce, 
stations, (4) 
transit 


and television utility 


systems and 


national de 


public 


companies, (5) 


6) companies working unde1 


tense contré 


1954 Board 
are the removal of plenary jurisdiction from 


commercial enterprises in the territories and 


‘urther tmnovations of the 


} 


a cloudily defined real estate standard which it 
Board 
between employees 
office buildings. The 
Board’s 
States will 
and the 
office buildings 


effect removes jurisdiction from labor 


disputes and manage 


ment of same stand 


rvern the jurisdiction 


United 
territories,* 


ards that g 
in continental now be 
applied in_ the Board 


will assert over 


and operator of the 


only when 
ily engaged in interstate 
dollar-v 
building primarily 

The 1950 code 


building r¢ ( 
lume 


| 
h meet the 


ions whi 


but 


transact 
criteria, utilizes the 
to house these operations 
any office build 


inter- 


had extended jurisdiction to 


ing occupied by tenants engaged in 


state commerce who paid rent amounting t 
annually. “Primary use’ 


is not been defined by 


$50,000 or more 
of an office building h: 
the Board, but the 


new standard quite ob 


viously eliminates federal jurisdiction overt 


rental ente rprise¢ 


inflow-Outflow Standards 


Retail stores —The Board ruled that 
a direct outflow of $100,000, a direct inflow of 
$1 million or an indirect inflow of $2 millior 
is required to place retail stores within fed 
It has also added the pro 
stores 11 


has 


eral jurisdiction.‘ 
vision that the 
an interstate chain operation must total $10 


gross sales of all 


Board to consider the 
in the 


million for the opera- 


tions of a single store chain as affect 


ing commerce within the meaning of the 
act The 1950 had required a direct 
mtflow of $25,000, a direct inflow of $500,000 
or an indirect inflow of $1 million,* and had 
provision” extending 
conditions of 


code 


included a “franchise 


jurisdiction to areas where 
110 NLRB 
Sizto, 11 


‘See The Virgin Isles Hotel, Inc 
No. 65, and Siato Ortega d.b.a 
NLRB, No. 251 


> McKinney (City 


Avenue Realty Company 
National Bank), 110 NLRB, No. 69 

*J. R. Knott and Hugh H. Hogue 
Hogue and Knott Supermarkets, 110 
No. 68 

Case cited at footnote 6 

* See Federal Dairy Company, Inc., 91 NLRB 
638; Dorn’s House of Miracles, Inc., 91 NLRB 
632, and The Borden Company, 91 NLRB 628 
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d.vd.a 
NLRB 





retail sale were subject to manufacturer’s 
supervision.” Under the new rules, no fran- 
chise operation is considered an essential 
link with interstate commerce which does 
not itself satisfy the dollar-volume criteria 
for retail outlets.” 

Nonretail enterprises—The 1950 stand- 
ards made no specific provisions which dif- 
ferentiated retail and nonretail operations. 
However, the 1954 standards specify sep- 
arate criteria for manufacturing and other 
nonretail enterprises. These are a direct 
outflow of $50,000, an indirect outflow of 
$100,000, a direct inflow of $500,000 or an 
indirect inflow of $1 million.” The provisions 
apply to single and multistate enterprises, 
with the exception that a chain operation 
with a combined direct outflow totaling 
$250,000 is subject to Board jurisdiction.” 


Total Revenue Standards 


Intrastate trucking and channels of com- 
merce.—The Board now exerts jurisdiction 
only where the annual income received by 
the particular company involved totals at 
least $100,000.% Formerly the Board had 
exerted jurisdiction over trucking compa- 
nies, taxicabs and other channels of com- 
merce, regardless of their total revenue and 
subject only to the rule of de minimis.” 


Newspapers.—The Board now takes jur- 
isdiction over only those newspapers whose 
gross volume of business reaches $500,000.” 
Formerly, all newspapers were subject to 
NLRB regulations.” In announcing this re- 
striction of its jurisdictional bounds, the 
majority of the Board claimed that 275,000 
employees of the press were affected; how- 
ever, the minority claimed that 65 per cent 
of the newspapers in continental United 





*The ‘franchise yardstick’’ was primarily 


automobile, farm equipment, 
In Baxter Brothers, 
“We 


utilized in the 
and soft drink industries. 
Inc., 91 NLRB 1480, the Board claimed 
consider franchised automobile dealers, such 
as the Respondents, to be enterprises of this 
nature . even though, as here, the busi- 
ness may be locally owned and make all its 
sales within the state the Respondents 
operate and function as an essential 
element in a Nationwide system devoted to the 
manufacture and distribution of automobiles."’ 
The United States Supreme Court upheld the 
constitutionality of the ‘‘franchise agreement 
yardstick’’ in Howell Chevrolet v. NLRB, 24 
LABOR CASES { 68,019, 346 U. S. 482, and said 
that a ‘‘direct dealer agreement’ between 
Howell and the national activities of the Gen- 
eral Motors Corporation made a labor dispute 
occurring at the retail level a potential burden 
to the ‘‘free flow of commerce."’ 

1 Wilson-Oldsmobile, 110 NLRB, No. 74. 

11 Jonesboro Grain Drying Cooperative, 110 
NLRB, No. 67. 
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States were thereby removed from the juris- 
diction of the NLRB. 

Radio and television stations. 
for radio and television 
$200,000 gross volume of 
previously the Board considered cases in- 
volving any which pro- 
grams of national interest through a tie-up 


station or which pro- 
18 


Standards 
stations are now 
revenue,” while’ 


station broadcast 


with another local 
cured advertising from out-of-state agencies. 

Public utility companies.—Under the 1950 
standards of the Board, no dollar volume 
was specified for determining whether a 
gas,” light ® or water * company was within 
Un- 
der the new standards a public utility com- 
million volume of 
business for the Board that it 
will “effectuate the purpose of the Act to 
exert jurisdiction.”” The significance of 
this requirement is disputed since the ma- 
jority of the Board at the time the decision 
was made claimed that only 4.4 per cent of 
the total number of employees of public 
utility companies would be deprived of 
Board jurisdiction, while the minority pointed 
out that the standards eliminated better than 
one half of the utility cases previously han 
dled by the Board and that half 
million employees were thus deprived of the 
protection of federal statutes. Significantly, 
also, the minority pointed out that “Con- 
attempt to 


the jurisdiction of the federal statutes 


pany must do $3 gross 


to consider 


ove! a 


gress specifically defeated an 
exclude public utilities from the coverage of 
the Act; the same action which, in substan 
tial parts, is being accomplished today in 
derogation of the Congressional intent and 
the mandate of the Act.” 

Public transit systems.—Jurisdiction will 
be taken over local transit systems only 
where the dollar volume of tmirastate com 


2 Case cited at footnote 11 

18 Case cited at footnote 3 

% Red Cab, Inc., 92 NLRB 175; Skyvieu 
Transportation Company, Inc., 92 NLRB 1664, 
and Bess F. Young d.b.a. Young’s Motor 
Freight Lines, 91 NLRB 1430 

4% Daily Press, Inc., 110 NLRB 573. 

”% Press, Inc., 91 NLRB 1360 

"% Hanford Broadcasting Company, 110 NLRB 
Jo. 208 

6% WWEZ Radio, Inc., 91 NLRB 1518 

1” Citizens Gas Company, 92 NLRB 1743 

2» Cherokee County Rural Electric Cooperative 
Association, 92 NLRB 1181, and Plymouth Elec 
tric Cooperative Association, 92 NLRB 1183 

21 Wichita Water Company, 93 NLRB 895 

22 Greenwich Gas Company and Fuels, Inc., 
110 NLRB, No. 91 

3 Case cited at footnote 22. Reference is to 
S. 2650 introduced by Senator Smith. Senator 
Wiley, of Wisconsin, also introduced a similar 
bill in the Eighty-third Congress 3oth bills 
were soundly defeated 
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merce is of the value of $3 million * or where 


that of $100,000.” 
When a company is engaged in both intra- 
state and interstate commerce, the jurisdic- 
tional boundary will be determined by the 
$100,000 rule for the portion of the trade 
Under 


had as 


interstate commerce is 


which involves interstate commerce 
1950, the 
any 


the standards of Board 


serted jurisdiction over local transit 
system regardless of its size or possible etf- 
fect upon interstate commerce, and restricted 


itself only to the rule of de minimis.” 


National defense contractors.—Three con 
ditions will be 


Board 


necessary for the exertion of 
performing 
work 


least 


jurisdiction firms 
United States Government 
First, the contract must 

$100,000: second, the goods or services must 


over 
contract 
involve at 


be supplied pursuant to a government pur- 
chase order; third, the goods must be “di- 
rectly related” to the defense 

According to the older jurisdictional stand- 
working on a United 
was under the 


national 
ards, any 
States Government 
Board’s domain, regardless of the value or 
the nature of the contract. The 
has established no standards to de- 


company 
contract 


present 
Board 
fine what operations are “directly related to 
future decisions will 


national defense” and 


be necessary to clarify that issue. 


To analyze in any detail the full extent of 
the restriction of federal jurisdiction that 
the new standards impose would require a 
near-impossible statistical compilation. Neither 
a recent census of manufacturers nor data 
on nonmanufacturing enterprises which cur- 
reritly fall outside the dollar-volume criteria 
Nor is there statistical evidence 
intra 
~ 


is available 
for the amount of 
state business, as defined by the Board 
addition, the necessary analysis of income 
statements alone would tax the patience of 
the sturdiest research worker. However, in 
the evaluation it is 
nevertheless clear that the new code “elimi 
nates small the 
orbit of the Board's activity,” ” and removes 
the federal statutes from that 
area of labor-management relations which 


interstate versus 


absence of such an 


almost all business from 


sanction of 


** Case cited at footnote 22. 

’‘ Rollo Transit Corporation, 
228 

* King Transit Lines d.b.a. Local Transit 
Lines, 91 NLRB 623, and Direct Transit Lines, 
92 NLRB 1715. 

* Maytag Aircraft 
No. 70 

28 Westport Moving and Storage Company, 91 
NLRB 902. 

* To ‘‘shuttle’’ 
sylvania stations in 
stance, while on a 


110 NLRB, No 


Corporation, 110 NLRB, 


from Grand Central to Penn- 
New York City, for in- 
trip through the eastern 


Union Growth 


Board Member Murdock, in his minority 
opinion, claimed “constitutes an area of real 
and potential labor unrest.” Murdock pointed 
out that the affected areas “at present have 
the lowest incidence of collective bargaining 
and employee self-organization, and are the 
organizational activity by 
unions is most intense * Consequently, 
this retrenchment of NLRB activities may 


impose significant limits to the future growth 


areas in which 


f organized labor, whose greatest advances 
federal support of 


have relied heavily on 


collective bargaining 


FEDERAL ROLE 
IN UNION GROWTH 


prevailing attitude of the 
in both the 
judicial branches has had a pronounced it 
fluence 
over the last two decades need hardly be 
7 While it is recognized that 
| 


sanction of collective 


fed- 
and 


Chat the 


eral government legislative 


upon the growth of organized labor 


reiterated 
neither government 
bargaining nor the absence of unfavorable 
condition for 
that 


have 


intercedence is a_ sufficient 


union growth, it is nonetheless true 


federal statutes 
the most 


factor to 


appear to 
single con 
WwW hile it 


de pres 


beneficial 


provided 
tributing 
I 


important 

this growth 
1as been pointed out that the great 
sion was a “very important catalytic agent 
which brought to a head long run cumula- 
tive changes in the attitudes and viewpoints 
of the workirg class in the United States,” 

the very fact that the effective force of these 
changes was held in check until late in the 
inter- 


lab« rT ’s 


depression emphasizes government 


vention as a condition for 
unparelleled gains during the period from 


1935 to 1941 


necessary 


Viewed historically, the Wagner Act 
(NLRA) of 1935 was the manifestation of 
a federal belief in the use of collective bar 
gaining to resolve the bitter intense 
industrial strife that characterized the econ 
1920’s and 1930's. It 
1935, halfway through the 


great depression, that perceptible increases 


and 


omy during the was 


not until after 


seaboard states, is to use a taxicab for inter- 
state travel, but it is not likely that cab drivers 
make notations of such fares 

® Russell N. Sullivan, ‘* ‘Affecting Interstate 
Commerce’: Coverage of National Labor Rela- 
tions Act,.”"’ 1955 University of Illinois Law 
Forum 191 

* Case cited at footnote 3. 

2 See Irving Bernstein, The New Deal Collec 
tive Bargaining Policy (Berkeley, 1950) 

* Joseph Shister, ‘“‘The Logic of Union 
Growth,'' Journal of Political Economy (Octo- 
ber, 1953) 
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took place in the organization of American 
labor. Union membership grew by approxi- 
mately 200,000 during the period from 1929 
to 1935, when Professor Wolman’s figures 
show the total membership of unions to 
have been in the vicinity of 3,600,000." The 
increase in the period 1935 to 1941 totaled 
about 5 million with the percentage of or- 
ganized workers in the total labor force 
rising from 6.9 per cent to 15.4 per cent.” 
Obviously aided by the sympathy of the 
federal government collective bar- 
gaining, unionization reached its most ad 


toward 
aG- 
vanced stages in the years from the middle 
1930’s through World War II. This growth 
was so that by 1945 union 
membership encompassed more than 23 per 
cent of the total labor force, with its great 
est concentration taking place in the steel, 
automobile, mining, electrical and shipping 


pronounced 


industries. 

This concentration was also in the areas 
These 
most 


of “big business.” were quite nat- 
urally the areas of 
growth, for organizational 


to be strongest in the large industries 


union 
tended 
where 
But 
the 
engendered the 
proclaiming, 


intense 
activity 


depression factors had hit the hardest 
also, and perhaps more important, 
Wagner Act specifically 
unionization of “big business,” 
in Section 1, that the inequality of bargain 
ing was greatest where employers were or- 
ganized in the “corporate form.” An 
additional factor is pointed out in Shister’s 
claim that, “the workers to 
organize is less in the small firm than the 


propensity of 


large one, ceteris paribus, the difference stem- 
ming from closeness to management, work 
But the 
which the unionization of large industry ad- 


conditions, etc.” faster pace at 


vanced is best explained by the fact that 
other things were not equal in the “small- 

“ Professor Wolman’s 
growth, as they pertained through 1935, are 
found in his Ebb and Flow in Trade Unions 
(New York, 1936), but these have recently been 
brought forward by Bernstein, ‘‘The Growth of 
American Unions,’’ American Economic Review 
(June, 1954), pp. 303-304 

% See footnote 34. 

“ While it is true that ‘‘big business”’ 
the only incidence of the existence of the ‘‘cor- 
porate form,’’ it is in the area of “‘big busi- 
ness’’ that the corporate form has received its 
greatest impetus and analysis. Beginning with 
A. A. Berle and G. C. Means, The Modern Cor- 
poration and Private Property (New York, 
1933), and culminating in the TNEC investiga- 
tions of the late 1930's, ‘‘big business’’ and the 
corporation have almost become synonymous 
terms. 

“ Work cited at footnote 33, at p. 419 

* Even as late as 1955, only 11 states in some 
manner guarantee the right to collective bar- 
gaining: Colorado, Connecticut, Kansas, Massa- 
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figures on union 


is not 


ae! 


Na. tr 


the economy, for 
ganization of smaller enterprises lacked leg- 
islative support. Only fell 
clearly within the domain of federal juris- 
diction, as interpreted by the courts in the 
1930's, and the majority of state legislatures 


favorably inclined toward the fed 


business” sector of or- 


“big business” 


were not 
eral collective bargaining policy.” 

With the transition 
of the 1940's, the labor 
hand in hand with expanding federal juris 
relations as and 


to the 


movement 


War economy 


grew 
diction over labor more 
came to be viewed as hav 
ing Union 
ship was marked by an increase of some 4 
saturation of the readily 


more commerce 


national significance member 


million and a near 


organized sector of the economy occurred 


Bernstein, for one, has attributed the growth 


“enlarged 
role of both 
directly as employer, and indirectly as prin- 


the 
economy, 


the 
government 


of unions during war to 


in the 


cipal consumer of the product of industry.” 


Unions undoubtedly found organization easier 
to achieve when they dealt with the govern 
ment or with an employer who relied chiefly 
upon sales to the government. But the need 
ysecuting the war 
demand 
tl 


for labor 
effort, the 
ratio of the 


Support im _ pr 
supply 


labor 


favorable and 


market, r 


wartime 


increase in cost of living and the 


support of 


rapid 


federal collective bar- 
additional factors responsible 


1941 


growing 
galning were 
for the accelerated union growth from 
to 1945 

By the end of World War II, when par 
tial reconversion to a 


took place, 
trimmed and_ the 


peacetime economy 
labor frontiers were significantly 
unorganized 
offered the 
If union growth 
South, the 


agriculture, the 


remaining 


those which most 
formidable odds.“ 


after 1945, the 


areas were 
was to 


continue mountain 


states, small business, white 
Michigan, Minnesota, New York 
Rhode Island, Utah and Wis- 
consin. Many additiona! states have laws which 
seriously restrict even the right to picket and 
strike, while a large percentage have right-to- 
work laws. No state in the union at the present 
has a statute which guarantees both the Wag- 
ner and Taft-Hartley provisions of the NLRA 

” The reductio ad absurdum of federal juris- 
diction over the economy in wartime was per- 
haps the case of Westport Moving and Storage 
Company, cited at footnote 28, where the NLRB 
carried jurisdiction to a company employing 
two workers, constructing wooden boxes for 
personal effects of officers, under a contract 
value of $21,000 A potential strike of this 
company was viewed as a threat to the Korean 
war eifort 

” Work cited at footnote 34, at p. 315 

“ Daniel Bell, “‘The Next American Labor 
Movement,"’ Fortune (April, 1953); also, ‘‘Ob- 
stacles to Future Union Growth,"’ Fortune 
(April, 1950) 


chusetts 
Pennsylvania, 
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collar worker and the service industries pro 
The 


barriers to 


many 
the 
be« n 


vided the areas to be organized 


S0¢ iological and economic 


organization of these segments have 


dis« uss¢ d 


with the 
the 


Up te 


i 


in a number of studies dealing 


problems of unionization outside 


major industrial groups.” 


with far more flex 
organizational 


» this point, and 


ible areas open to their cam 


pais 


in .1945, | yr | 


than those frontiers which remained 


ad enjoyed the support of 


favorable feder: statutes . as the 


membership of 


) 
reaped the full 


ing 
benefits 


ment. Consequently, 


condition f continuous 


essary 
influer 
Outside 

as 

upon the organization 


“Small business” 


iall business.” wa Sig 


nihMcant for several reasons (1) In man 


facturi lone, the “big-business” community 
accounted for only 30 to 40 per cent of the 
labor with the 
union members working in establishments 
of le han 1.000 employees 2) With the 


already organized 


force, majority of potential 


community 
future growth, at least in mai 


“big-business 
by 1945, the 
ufacturing, depended upon organization of 
smaller plants. (3) Perhaps most im 


the 


these 
“small-business” community has 
the 
outspoken advocate of a return to individual 


more 


portant, 


istorically been most vociferous and 


bargaining and implementation of the 
the states, 
, ' a 


plihed in he pac k to orK ane uni¢ 


restrictive legislation of exen 


control la Consequently, — tl “sn 
resented the 


intenance ot 


business” community re] 


serious political threat to even a m 
the existing strength of organized labor, not 


rrowth within its own sphere 


labor movement turned its atten 


organization of “small business,” 
1947 amendments 


Act, 


architect of the 


National 


Taft remarked 


Labor Relations the 


late Senator 
, 


myself, feel that the larger employers 


but through- 
hundreds 


look after themselves, 


United States there are 


smaller 


of thousands of smaller employers, 
the 
gradually to be at the mercy 


business men, who, unde1 existing stat 


utes, have come 
Morin The Organizability of Farm 
United States,’’ Harvard Studies 
(Cambridge, 1952); G. C. Kir- 
and Unions (New York, 1950) 
and R. Centers, ‘‘Social Class Identifications of 
American Youth,”’ Journal of Personality 
(March, 1950), to mention a few 


"See A 
Labor in the 
in Agriculture 


stein, Stores 


Union Growth 





. any gains we may make through 
collective bargaining, sometimes ac- 
companied by great sacrifices result- 
ant from a strike, can be completely 
wiped out by the stroke of a legis- 
lative pen, either in the national 
Congress or in a state legislature. 

—Joseph A. Beirne 





rganizati 
had t 
contend wi f i hat ( guaran 


teed the 


, 
ollective 


and the secondary bovcotts. 
the 
use of economic pressures as defined in Sectior 


8(b)(4) 


hops 


(3) enjoined “coercive practices” and 


and free speech t 


employers which for obvious reasons con 


tool in the hands 


big 


significant 
than in the 


Stitutes a 


of small 


more 
business plants 
across the country 
Nevertheless, the inclusion of 
administered by a 


the 


unfair 
Board 


, 
lective 


unior 
practices, more 
sympathetic to extension of ¢ 
bargaining, 


the NLRA 


tors ot 


’ 
carried the jurisdiction of 

the unorg 
While there 


connected with 


im effect 
further int anized se 
the community miti 

the 


Korean “police action,” 


were 
gating circumstances 
prosecution of the 
the 


jurisdiction 
the 


increase in federal was 


such actions as inclu 


precipitate d 


the heretofore excluded construc 


and the implementation of the 


sion of 
tion industry 
rights of 

(1) the 


involy 


new provisions protecting the 


employers. As a consequence of 


need to exert jurisdiction in cases 


See Charles C. Killingsworth, State Labor 
Relations Act (Chicago, University of Chicago 
Press, 1948), for a discussion of these restric- 
tive statutes upon union organization 
** Congressional Record, April 23 


1947 





ing unfair union practices, (2) the inclusion 
of new areas like the construction industry 
and (3) the Korean war impetus for broad 
and sweeping interpretations of what “af- 
fected commerce,” the NLRB, by 1950- 
1951, was extending jurisdiction of federal 
statutes over a wider and wider area of 
commerce than had previously ever been 
the case. 

When the administration of the act 
passed to hands more sympathetic to the 
late Senator Taft’s statement regarding 
small business,” there were indications 
early in 1954 that decreased jurisdiction 
was imminent, as newly appointed Mem 
ber Rodgers remarked in part: 

“The first of these [actions which should 
be taken by the new members] is to limit 
the jurisdiction of the Board, to free it 
from the consideration of hundreds, if not 
thousands, of cases which are markedly 
local in nature and in impact. Such cases 


should, in keeping with our American sys- 





4 From 1948 to 1953 the percentage of alleged 
violations of the NLRA by employers and 
unions has shown a fairly consistent pattern. 
On the other hand, there was a marked in- 
crease in 1954 in the number of alleged viola- 
tions by unions. Whether the shift in emphasis 
which occurred in 1954 was a refiection of new 
Board membership or new jurisdictional stand- 
ards cannot be determined. 

Total 
Alleged 
Violations 


3,613 


Under 
Sec. 8(b)* 
1,060 (30%) 
1,500 (27%) 
1,678 (28%) 
1,722 (29%) 
1,816 (30%) 
1,692 (28%) 
2,581 (38%) 


Under 
Sec. 8(a)* 
2,553 (70%) 
4,154 (73%) 
4,472 (72%) 
4,164 (71%) 
4,306 (70%) 
4,409 (72%) 
4,373 (62%) 


Year 

1948 

1949 

1950 

1951 

1952 

1953 

1954 
Source: 
*Sec. 8(a): 
ployers; Sec 
unions. 
“Quoted from the 


Annual Reports of NLRB (1948-1954). 
labor practices by em- 
unfair labor practices by 


unfair 
8(b) 


dissenting opinion of 
Board Member Murdock in Breeding Transfer 
Company, cited at footnote 3. It should be 
noted, however, that the majority denied that 
the decrease in federal jurisdiction was a ‘‘de- 
cisive factor’’ in the new jurisdictional stand- 
ards, but despite this denial of motivation, it is 
nonetheless true that the curtailment in juris- 
diction accomplishes the effect. 

* The increase or decrease in union member- 
ship over the last seven years is subject to 
considerable controversy. Bernstein, work cited 
at footnote 32, has claimed that the previous 
growth has continued since 1948 and that he 
foresees no barriers to its further increase. 
However, Mr. Bernstein's hypothesis is subject 
to considerable question, since he has projected 
the reported membership of the AFL and 
then checked this against the changes that 
have occurred in traditionally labor-short Cali- 
fornia!! While Mr. Bernstein is free to have 
“no hesitancy in drawing conclusions 
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tem of constitutional government, be dealt 
with by the localities and the states.” * 
As the enumeration of the new standards 
in the preceding section has substantiated, 
the policy of Board Member Rodgers 
was implemented with the announcement, 
in October, 1954, of the curtailment in 
federal jurisdiction. Since the 
union growth has been negligible, if ex- 
istent at all, in the post-World War II 
period,” the curtailment of federal juris- 
diction and the guarantee of federai pro- 
tection in the small-business 
areas would appear to be the most signifi- 
cant and drastic alteration of the conditions 
of union growth that has occurred since the 
passage of the Taft-Hartley Act in 1947. 
As the preceding has at 
tested, the new decrease in federal legislation 
has been in sympathy with the “protection” 
businessmen from union 
Taft correctly claimed were 


increase in 


sectors of 


argument 


of small leaders 


whom Senator 


“attempting to organize their employees 


in the absence of numbers” (p. 302), he does 
have some obligation to have hesitancy in the 
presence of numbers! Using Bureau of Labor 
Statistics figures, the changes between 1947 
and 1952 are as indicated in the table below 


Relationship of Union Membership 
to Total Employees in Nonagricultural 
Establishments (in Thousands) 
Union 
Members » Percentage 
43,438 14,800 34.1 
48,306 15,900 33.0 
48,668 (?) (7) 


Labor 
Year Force * 
1947 
1952 
1954 


* United States Department of Labor, Bureau 
of Labor Statistics, Employment and Earnings, 
Vol. 1, p. 1 

> Estimates adjusted for Canadian 
reporting as part of United States membership 

© Percentages differ from those used in the 
text, since Professor Wolman’s figures are for 
the total labor force. 

If the Bureau of Census figures are used to 
indicate the size of the labor force, 50.168 mil- 
lion for 1947 and 63.067 million for 1952, then 
the change in union membership as a percent- 
age of the total labor force was from 29 per 
cent for 1947 to 25 per cent for 1952—again 
contrary to Bernstein's conjecture. So far as 
available hypotheses, in both government and 
labor union circles in Washington, D. C., are 
concerned, there would appear to be no rea- 
son to expect the percentage of union members 
out of the labor force as used above to have in- 
creased since 1952. Both government and union 
officials estimate that the percentage is below 
what it was in 1952. While for obvious rea- 
sons the persons holding these views must 
remain anonymous and their estimates are 
merely measured calculations, they are not 
overly influenced by what has happened in Cali- 
fornia or the reported figures of the AFL as 
Bernstein is, and many of them take cognizance 
of the decline in CIO figures, both reported 
and unreported. 
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.’* Furthermore, “hundreds of thou- 


sands of employers, smaller business men” 
have now been released from the collective 
bargaining provisions of the federal stat- 
utes.” However, whether they are now 
subject to the provisions of state statutes 
controversy which is plagued with 
problems, and one which 
the future growth of 


is a 
numerous legal 
will bear 
organized labor 


“NO MAN'S LAND?” 
NLRB 


adoption of the 
man’s 


also upon 


wherein the exerted 
jurisdiction prior to the 

new standards may now be a “no 
land” with respect to the regulation of labor 
relations, since there is serious doubt 
whether the respective states may act in 
lieu of the federal Board in the disputed 
labor markets.” With the removal of small 
business from the orbit of federal statutes, 
in the future both small employers and em- 
ployees will have to look to state courts 


The 


areas 


and administrative agencies for the protec- 
“rights.” However, 
able to extend legal 


question 


tion of their respective 
whether will be 


protection to these “rights” is a 


States 


*“ With union expansion partially curtailed 
since the Taft-Hartley Act, it Is probable that 
the intense intraunion raiding, characteristic 
of this period, also reflects the frustration of 
individual unions whose leaders felt the need 
for a further growth of their respective areas. 
While the anti-Communist motivation has un- 
doubtedly been a decisive factor in the raiding 
movement, it certainly was not the only 
ground on which the more aggressive union 
leaders turned on the passive segments of or- 
ganized labor In a sense there is a certain 
parallelism between the intraunion raiding and 
consolidation of the post-World War II period 
and that of the intraindustry merger move- 
ments in American business. This parallelism 
is reflected in the fact that the raiding and 
consolidation of the unions and the merger 
movements in business developed after the 
respective institutions had reached a saturation 
of the respective markets. In the case of labor 
saturation was reached when the ‘‘big- 
areas were fully unionized and when 
amendments effectively threw 
legislative and legal roadblocks in the path 
of further union growth. For a discussion of 
union raiding see the interesting article. of 
J. Krislov, ‘‘The Extent and Trends of Raiding 
Among American Unions,"" Quarterly Journal 
of Economics (February, 1955), pp. 145-152. 

® There is some evidence that the Board will 
apply different standards when considering a 
violation of the provisions against a secondary 
boycott and when determining whether a par- 
ticular enterprise is within the jurisdictional 
boundaries of unfair labor practices under Sec 
8(a) and (b). For the purpose of determining 
whether there has been a violation of the 
secondary boycott provisions of the Taft-Hartley 
amendments, the Board has announced that 
it will combine the interstate commerce of all 
secondary employers to arrive at a _ figure 


this 
business”’ 
the Taft-Hartley 


Union Growth 


which at present is by no means settled 
Che drawing of 
lines between state and 
of commerce and labor relations has always 
represented a hoary and complex aspect of 
the basic problem of federalism.” Under 
the older Wagner Act, the federal govern- 
ment’s jurisdiction was more or less strictly 
drawn in that it intervened only in the 
matter of unfair labor practices of em- 
ployers and in the supervision of the right 
of employees to choose their own bargain- 
ing agents. To the states left the 
broader issues of the enforcement of col- 
lective bargaining agreements and the regu- 
lation of the rights to strike and picket.” 


acceptable jurisdictional 


federal regulation 


were 


In cases of conflict between state and fed- 


eral statutes, jurisdictional bounds were 
usually defined by the courts in accordance 
vith the intent of federal legislation under 
both the Wagner Norris- 
LaGuardia Acts. At the where 


state and federal legislative 


and earlie 


Same time, 
intentions were 
similar, a division of labor was implemented 
to prevent the various administra- 


of the state and 


in order 
fede ral 


tive agencies goV 


ernments from working at cross purposes.” 


which may or may not meet their new dollar 
standards (See McAllister Transfer, Inc., 110 
NLRB No 224.) However n the case of 
determining whether a particular company 
should come under the jurisdiction of the act, 
for the purpose of collective bargaining, the 
Board will not combine the business of the sec- 
ondary employers, but considers only the pri- 
mary employer's dollar volume (See Breeding 
Transfer Company, cited at footnote 3.) 
*” Since the original draft of the 
article was prepared than six months 
ago, the attention author has been 
called to articles appearing in law journals 
which bear on this aspect of the paper. For 
a more detailed discussion of the legal aspects 
of the present discussion, see work cited at foot- 
note 30; Symposiun NLRB Jurisdictional 
Standards and State Jurisdiction,’’ 50 North- 
western University Law Review 190 (1955) 
The conclusions reached in these papers are 
the same as those of the author 
5§ See Cox, work cited at footnote 1 

Since the celebrated decision of Thornhill 
v. Alabama, 2 LABOR CASES { 17,059, 310 U. S 
88, the Supreme Court has consistantly retreated 
from the position that there is an unquestion- 
constitutional right to picket, to the cur- 
interpretation which leaves a wide area 
open to the states See Car- 
Union v. Ritter’s Cafe, 5 
315 U. S. 722: Giboney v. 
Ice Company, 16 LABOR 
190; International 
Hanke, 18 LABOR 
and Hughes 1 
f 65,762, 339 


present 
more 


of the 


abl 
rent 
of regulation 
penters and Joiners 
LABOR CASES { 51,137 
Empire Storage and 
CASES { 65,062, 336 U. S 
Brotherhood of Teamsters v 
CASES { 65,763, 339 U. S. 470: 
Superior Court, 18 LABOR CASES 
U. S. 460 
% In Bethlehem Steel Company v. New York 
State Labor Relations Board, 12 LABOR CASES 
{ 51,245, 330 U. S. 774, the Supreme Court 
(Continued on following page) 
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However, with the Taft- 
Hartley amendments to the National Labor 
Relations Act, the federal government also 
regulation of picketing 
Accordingly, 
exclusively to 
dual 
dithiculties 


passage of the 


provided for the 
and the use of strikes 
which previously were left 
now 


areas 


the states are subject to juris- 
diction. This 


of the regulation of labor relations because 


has added to the 


instances contra 
time 


of diverse and in some 
dictory legislation.“ At the 
there are no states whose statute books o1 
cove! 


present 
whose anticipated legislation gives 
age comparable to that of the 

National Labor Relations Act. A 
of states, like New York, Pennsylvania and 
Michigan, have state statutes which contain 
the basic philosophy of the Wagner Act 
notably the 


amended 
number 


provisions; a number of states, 
southern ones, have legislation 
heres to the basic tenets of the Taft-Hartley 
amendments; but no state has an act which 
prohibits unfair labor practices of both em 
ployers and unions in conformity with cur- 


which ad- 


rent federal legislation. 

Two aspects of the conflict between state 
and federal statutes appear to be signifi- 
cant, although the problem is by no means 
clear, due to the numerous legal entangle- 
ments. Any dispute which is not subject to 
federal statutes would normally be handled 
by a state court or administrative agency . 
However, the task of defining under what 
jurisdiction labor can now be 
regulated in small-business declined 
by the NLRB is blocked, on the one hand 
by Section 10(a) of the Taft-Hartley Act, 
which may be interpreted to preclude state 
agencies from action, and on the other by 
would seem to 


well as state 


relations 
areas 


the Garner decision, which 
that 
agencies are prohibited 


indicate state courts as 


from acting 


there is the issue as 
cede to the 


In the first place, 
to whether the NLRB 
state the jurisdiction over these small-business 
Section NLR 


states that agreements between the Board 


may 


areas, since 10(a) of the 


and agencies of any state or territory to 
(Footnote 53 continued) 
ruled that conflicting federal and 
were to be decided in favor of 
but that the NLRB could, if it 
cate in favor of a state board 
tion See appendix for the minutes of the 
meeting where the division of labor was agreed 
upon by the NLRB and the NYSLRB 

* See Weber et al. v. Anheuser-Busch, Inc., 27 
LABOR CASES ‘ 69,064 (March for Justice 
Frankfurther’s outline of the areas in dispute 
between state and federal regulation of labor 
relations. 

* Thus, in 
num, 26 LABOR 
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State rulings 
federal agency 
o wished, abdi 
taking jurisdic 


1955), 


Construction Workers 1 Labu 
CASES ‘ 68,460, 347 U. S. 656 


labor 
provision of the 


practice are pre 
State or 


prevent any untair 
cluded if “the 
Territorial statute applicable to the deter 
inconsistent 
ot this 
currently has 


mination of such cases . is 
with the provision 
Act ..’™ Since no state 
guarantees the 


Section &(a) and (b) ‘un 


corresponding 


a statute which preventior 


of V iolations or 


fair employer and unfair union practices 


respectively), there would appear to be 
legal sanction for a ceding of authority by 


the NLRB in 


exert its 


those areas in which it w 


now not jurisdiction. If this 
terpretation is correct, then the 
will settlement of any 


disputes 


market 


provide the 
that 


place 
labor 
unfair labor practice of either an 


irom al! 
employe I 


might aris¢ 
or a union, and future changes in the directior 
of collective bargaining lack 
With the procedure for permit 
labor practices 


will any lega 
Sanction 
ting 
having 
tion 10(a)), it would appear that the NLRB 
jurisdiction to a 


action in unialtr 


established by Congress (Sec 


state 


be en 


is precluded from ceding 
State under any but 
ditions which existing state legislation does 
not fulfill 

The 
jurisdiction may 
small-business sections of the 
from the recent Supreme Court deci 
or the extension 


these conditions—con 


reason for doubting whether stat 


now be exerted in the 


economy also 


stems 


sion in the Garner case, 


} 


doctrine.” In th 


of the “pre-emption e in 
stant a Pennsylvania court had issued 
an injunction against peaceful picketing 
determining that the purpose of the 
“coerce the company” int 


Case 


after 
picketing was t 
compelling its employees to 
sters Union. In striking down 
tion the Supreme Court said that since the 


join the Team 


the injunc 


Valice ” jit me withi 
the NLRB, and since 


pted juri 


company’s gri¢ 
jurisdi 
had not « 1 l 


the enn lvania court 


T acce 


mclude that when 


power constitutionally is exert 

the Supreme Court has ruled that sin 
law doe not allow for tor 
State court « intercede in a case 

ing picket : *n though the picketing 
ubject re tion by the NLRB 

neither provided nor 
iny sub rf or the traditional 
collecting damages 

caused by ortious conduct For us 
the injured from this 
recovery will deprive it of its property 
compensation We see nc 
result 
Stat 


tious 


Congress 


procedure for ri 
to cut 
right of 


without 


respondent 


recourse or 
substantial reason for reaching 

Labor M ‘ment Relations Act (61 
136 (1947) Se 10(a) 


sucn a 
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protection of public or private interests, or 
both, it the law of the 
land and cannot be curtailed, circumvented 
state 
because it will apply 
right of 


becomes supremé 


or extended by a procedure merely 


some doctrine of 
Congre ss, 


here 


private course, 
have 
Act | 
state 
clear 


legislation as we 


agement Relations can 
remedies 


implication 


lfernahve r supplementa 
express terms, or by 


if it sees fit.” 


The sweeping 
i 


some 
(Italics supplied.)” 
the 
though a 


] 


nature of Garner de 


cision suggests that even federal 


agency does not exert the jurisdictional 


Congress has given it, a state 


federal 


el! whi h 


DOW 


cannot act instead; once the gov 


ernment has pre-empted the field of juris 


remedies excluded from 


rhis 


areas in 


diction, state are 
interpretation indicates 
NLRB has 


“no 
that 


intervention 
that those which the 


now jurisdiction are a 


relinquished 
land” of relations in 
established 


federal agen 5 


man’s labor 


where ( has federal 


ongress 
control, but where the chooses 
not to 
hibited. 
the Garner 
may not (1) certify a representative for the 
purpose of collective bargaining if the em- 
subject to l tatute, (2) 


regulation is 
following 
that a 


regulate, state 


Che 


pro- 


legal opinion from 


decision suggests state 


plover tederal 


interfere with peaceful picketing so 
the NLRA applies to the employer, 
any 


if the 


iong as 
and (3) 
antitrust law against a 


entorce State 


instant employer is subject to 
jurisdiction of the federal 
Che 


t the Garner doctrin« 


a 


Statute 
courts under the terms 

view of the 
jurisdictional standards of the NLRB 
Michigan and Pennsylvania 
In both 


ré ached opp site con 


State 
and in 
new 
has varied. In 
the results are contradic tory states 


courts have 


are 
Cone 


dictior ! 


in both 


State agencies 


Michigan and Pennsylvania, is 
| as expre ssly ( 


pre 


where the national 


jurisdiction, the st: court was 
| 


trom acting.” 1 e other al 


courts in both states have ruled that when 
under the new jurisdi 


Board 


were 


it appeared that 


+ + 


standards the would 


61 


ional national 
not act, the State statutes ruling 
As Justice Frankfurter has remarked, “this 
penumbral area can be rendered progres 
nly by the course of litiga 


sively clear 


tion.” In the meantime the areas 


business are a “no man’s land(?)” 


the legal 


governments 1s con 


small 


, 
lar as sanction ot either state 


cerned 


[The End] 
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In an effort to reduce man suffering, 


vaste ot pt 


and 
from 


loss ecious 


economic 


skills resulting nearly two million 


each year, President Eisen 
hirst 


observe lob 


work injuries 


hower, for the time, called upon the 


nation to Safety Weel 
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entire 


After several years of progressive de 
1955 eased 


The re 


76,8300 permanent 


ires inc! 


work injury fis 
+ per cent from the 


14,200 


impairments 


clines, 
precedi gy yeal 
deaths, 
1,839,000 


vere 
and temporary 


total disabilities. Production losses 


1955 alone amounted to 39 million 
Deaths and 


Is¢ such 


but tor 


ccur, 


Teamsters, LABOR 
S. 485, 501 
International Union of United 

Workers 1 O’Brien 18 LABOF 

339 S. 457. where the court 

for regulatior 

were in conflict with th 
labor rights 
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provisions 


protected 


Sullivan, work cited at 
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Objectives 


in Labor-Managemen 


The following article was presented by the authors as a symposium at the 
April 24, 1956 meeting of the New York Chapter of the Industrial Relations 


Research Association. 


Mr. Forkosch, professor of law at the Brooklyn Law 


School, prepared Parts | and Il and the conclusion, while the material in 
the third part was contributed by Mr. Fleischman, a New York City attorney 





title are 
that all 
composed of 
and 


HE TWO TERMS in our 

ambiguous. While it is true 
labor and management’ is 
human beings (for even 
corporations are but the alter ego of the 
people who run them), it is not true that all 
humans are either labor or management.* 
For example, the infant, the extreme aged 
and incurable, etc., are outside our discus- 
sion; so, too, is the housewife, arbi 
trarily so, albeit her labors for a third-party 
brought within our scope 
Confining ourselves to those capable of 
working, we still exclude from labor or 
management, whether voluntarily or by law, 
the armed forces, the governmental civil 
service worker, the police, etc., as well as 
the federal, state and local authorities as 
employers, the wholly owned governmental 
corporations and, arbitrarily, eleemosynary 
institutions, etc. It would be interesting 
and valuable to compare the institutional 
bases which make up the statistics on the 
gross national product, and those which are 
the concern of the government in the area 


associations 


and she 


employer are 





1 Management, for us, is either the immediate 
personal employer, in a situation where the 
employer works beside his employee, or the im- 
personal and distant corporation managed by 
strangers who may or may not be or represent 
minority stockholders. Employer and employee 
may thus be here respectively used synony- 
mously with management and labor. The status 
of farmers is of interest, though not developed, 
for while Gompers refused to cooperate with 
them because they were employers, current 
union strategy apparently seeks their aid be- 
cause their interests are allegedly similar (for 
example, the simultaneous rise and fall of 
wages and farm prices). For a general descrip- 
tion see the League for Industrial Democracy 
pamphlet, Down on the Farm—The Plight of 
Agricultural Labor (1955), pp. 6-7, 11-13. 
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we investigate here, but this, obviously, is 
without our ken. In other words, the 
relations we investigate those 
between the private employer and his em 


are existing 
ployee, the former being engaged in produc 
tion for a profit through sales in the market 
(public utilities and businesses affected with 
a public interest are still private employers 
and compete with others for the consumer’s 
dollar). 

Limiting our discussion to the relations 
between labor management in 
operated for a profit is not the 
whole story; do we exclude from this rela 
tion all others? The answer is “no,” for in 
their efforts to divide the consumer’s dollar 
more to their liking, both labor and manage 
ment their private arena and 
involve others; it is at this point that the 
qua government enters, and it 
is this area of governmental activity 
both participants in the “dollar-divvy derby” 
seek to influence, if not control and which, 
we may postulate, is their “legitimate” polit 
ical concern economically. 


and private 


industry 


step outside 


government 
which 


2 Though not explicitly discussed elsewhere, 
throughout this discussion runs the view that 
humans are never sheep, conditioned though 
they may be and become (see, for example, 
footnote 14, below), and that numerous inter- 
ests are within the individual's ken; that he 
may simultaneously be a trade unionist, belong 
to a cult of philosophical anarchists, be a 
devout church-goer, a member of the Communist 
Party, etc. The employer may thus disagree 
with labor on weekdays, and the two may even 
be embroiled in violence, yet on Sundays they 
may kneel beside each other in the same pew 
and together pray for the brotherhood of man. 
There is no human robot who is solely, com- 
pletely and always a strict AFL-CIO’er or an 
NAM’er, for do they not split during elections 
so that no one party ever gets a ‘‘delivered’’ 
vote? Man is not simple, but complex. 
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By MORRIS D. FORKOSCH 
and ERNEST FLEISCHMAN 


From this last point of view, therefore, 
the relations of labor and management are 
no longer private, even though concerned 
with a private profit, but find the spotlight 
of public opinion lighting their methods and 
their desires, their immediate interests and 
their ultimate objectives. Nevertheless, for 
our purposes, the private methods utilized 
by labor and management should not be 
germane to our topic (except where a public 
method has been provided), albeit mention 
is and must be made of such private methods, 
and the desires of both participants may be 
assumed to be a greater dollar-divvy. Parts 
I and II examine their immediate interests, 
as well as their ultimate and future objec- 
tives, and the governmental aspects are ex 
amined in Part II] 

This brings up the question of “objectives,” 
the second of our ambiguous terms. 
Does “objectives” include all wants and 
desires of the humans comprising labor and 
management? If so, then we open a Pan- 
dora’s box comparable to that of the utilitarian 
and Austrian schools of value, and examine 
not alone the desires of the laborer; since his 
child wants a bicycle and his wife a new 
hat, these become part of his desires. Hope, 
can discard all 


two 


however, emerges, and we 
such desires and reduce them to a common 
denominator—money—which, in our econ- 
omy, permits choices to be made and effect- 
uated. Material objectives are thus attained 
through the intermediate dollar-divvy con- 
cept, although the these are the 
greater is the divvy desired. The objectives 
of both labor and management there 
fore, of an economic nature, illustrated by 
money but not necessarily confined to it. 


greater 


are, 


Even this analysis of objectives must be 
further limited, and here both a practical 
and an economic concept apply. For ex- 
ample, the $50,000-a-year executive even- 
tually tells his wife that a spare mink coat 

3 We will take ‘‘union”’ as including, by defi- 
nition, only AFL or CIO locals and organiza- 
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is a financial impossibility, and the same 
holds true for the business—in effect, labor 
and management are informed that the well 
is running dry. Does this mean that both 
participants must accept this economic dic 
tate and live with their maximum shares 
indefinitely? Or, if management has reached 
its peak not alone in productivity but in 
market possibilities, is labor to be pet 
mitted to enter this arena? 
the international situation, can the govern 
ment afford a static industry? Or, because 
the welfare of the entire population is in- 
volved, are the people to require that an 


Or, because of 


increasing population demands not alone an 
increasing production but a higher standard 
of living, that is, increasing productivity, 
choices, playtime, etc.? Are labor and man 
agement to be concerned in and with matters 
outside the “usual” and historical field of their 
narrow interests; for example, is there to 
be collective bargaining on joining, remain 


composition of delegates, et« 


ing in, the ; 
with respect to the International Labor Or 


ganization? 
The answers to these questions cannot be 
fully given within the allotted space but a 


start, it is hoped, may now be made 


Part |: 
Current Objectives 


The analysis of current objectives in labor 


management relations necessitates an im 
mediate choice in approach; namely, shall 
we examine labor’s current objectives, or 
management's, or both? ‘Time and 
permit only one, and labor is chosen be- 


cause a good deal of management’s objec- 


Space 


tives in the relationship are conditioned by, 
if not functions of, labor’s. However, we 
must first narrow the term “labor.’ 
Our introductory remarks refrained from 
expressly dividing labor into the organized 
and unorganized worker, although it may 
have been implicit. Ordinarily we think of 
organized labor when we speak of labor 
management relations, but in this discus- 
sion we must separate and specify 
Organized labor may be said to have a 
general and a particular objective today, 
with the former subdivided into and 
cerned with all the people and all the work- 
ers, and the latter subdivided into all workers 


con 


(organized and nonorganized), al] organized 
workers (union or independent’) and all 
union workers. This division may be charted 
as follows: 


tions, and ‘‘independent”’ as 
others which are generally 


embracing all 
recognized as such. 
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Organized labor's current objectives: 
I. General 
A. For all people 
B. For all workers 
II. Particular 
A. For all 


nonorganized 


workers, organized and 


For all organized workers, union 
or independent 

C. For all 

The current objectives of organized labor 

detail under each of 

and subdivisions, but, 


union workers * 


may be examined in 
the above 
again, time and space considerations permit 


For example, 


divisions 
only illustrations. there is 
strong pressure exerted to extend the 
well as the benefits 
legislation 


scope 
and coverage of, as 
obtained under, 
More particularly, the aid and service pro 
people, workers 


social security 


grams* which cover all 
and nonworkers, 
labor’s efforts 
areas, for example, recreational, educational, 
etc.° Particular attention should be called 
to the institution of housing loans by 
pension and welfare funds which, if not 
vet disclosing a trend in such direction, at 
least indicate that unions seek to benefit all 
in the low-income groups. Workers, as a 
minority of the over-all population (ap 
proximately 60 million of about 166 million), 


be improved, but 
to other 


may 


may extend also 


union 


find that unionized labor espouses their in 
terests through attempts to increase current 
benefits under wage and hour laws, Old 
Age and Survivors Insurance, unemployment 
compensation, etc.’ Of particular current 
interest is the enactment of health insurance 
and a federal fair employment practice act.” 

Unions are, however, primarily interested 
in bettering their thereby 
membership thus 


members, 
and 


own 


making attractive, 


*We could, of course, subdivide this further 
by saying that even the union workers 
act on behalf of their own special groups 
rather than on behalf of all union workers 
for example, the various internationals of the 
AFL-CIO have fought, in the past, and most 
assuredly will fight in the future, over juri 
dictional questions, regardless of the effect 
upon union organizations in general. 

5’ For exampie, old-age assistance, aid to the 
needy, blind, and dependent children, assistance 
io the perinanently and totally disabled, ma- 
tornal- and child-welfare services, and services 
for crippled children These are federal pro- 
grams and separate consideration must be had 
of state aid. See, for federal and state details, 
Forkosch, Treatise on Labor Law (1953), Secs 
30-44. 

®* See. for example, Neuberger, ‘‘Conserving 
Our Great Outdoors,"' New Leader, Sec. 2 (Feb- 
ruary 20, 1956), for a discussion of recreational 
facilities; on education, aside from the fact 
that the AFL-CIO has, as an international, the 
American Federation of Teachers, the combined 
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today 


bettering 
right 


and 
their bargaining The 

ability of unorganized workers to organize, 
whether via established unions or self-action, 
eat interest, especially in 


more workers 
position.’ 


representing 
and 


is, therefore, of gr 
certain areas of the country and in certain 
legislation furthering 


industries Positive 


or improving these objectives is 

within labor’s sights (enactment « ! 
Norris-La Guardia Anti-Injune¢ 
baby Wagner Acts), as is the 
modification of negative legisla 


prevents sucl 


state baby 
tion Acts, 
removal o1 


tion whicl 


restricts o1 
(the prevention of organization amor 
the commor 


utilized in 


ernmental employees; 
spiracy doctrine, as 
form to denounce cooperative 
elimination of the “right-to-work” 

the 18 states presently having them on thei: 
books; the complete 


Statute exemnption 


labor under the antitrust laws) 


worker, regardless of his 
object of union aid throug! 


if col 


The organized 
affiliation, is the 
the improvement of the 
bargaining, the removal of certain 
portions of the Taft-Hartley Act, if not 
repe al, the modification of the 
boycott 
and 


proce sses 


lective 


its outright 


secondary 


provisions and applica 
| 


tions by federal State courts here 


fundamentals 


is also cooperation or aid in 


by the great unions; all seek to improve the 


working conditions of the miners, to 


the antikickback act, to act together in the 


political arena 

however, are 
labor 

this is 


union workers, 


object of the 


Their own 
he immediate great 
country, and 
that is their 


existence—that is, the 
Gompe 


organizations in the 
understandable, for primary 
purpose for business 
unionism concept espoused by 


his famous phrase “more and more” 


federation’s present stand on the segreg: 
integration is in the South is indicative 
its interest 
Of course when the 
they can 


union members benefit 
nonorganized pay is increased, for 
now insist upen more for themselves: similarly 
if immigration laws prevent an _ influx the 
domestic labor market is controlled more easily; 
so too, if the age at which women can retire 
is reduced from 65 to 62, for the labor market 
is thus narrowed 

’ There are, of course, other areas in which 
unions evince an interest: workmen's compensa 
tion, disability insurance, etc 

***Tne unified labor movement today 
for a new round of ‘substantial’ wage and wel 
fare increases this year."" New York Times 
February 14, 1956, p. 1, col. 4 

” As illustrations only are being given, we do 
not enter into the details of those set forth or 
give otners, for example, removal of restric- 
tive statutes such as the Lea (Anti-Petrillo) Act 
and expansion of wage guarantees by contrac- 
tors for public works 
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This “more and more” is 


obtained on a wide 


labor wants 


tront, tor example, get 
ting the federal and state labor relation acts 


to permit and require craft and industrial 


unionization, including more employees under 


these statutes, obtaining security rights 


(whether by closed, inion or other torms ot 


shops or clauses), getting work- and time 


study plans subject to some degree of unior 


control, and obtaining 


benefits 


1 hour, wage or “tring 
specifically, 
innual wage plans 
an incre. d ur 


step 


re but 1 nrst | 


and { bjec 
jlans; union bargau 
more seek a 10 


shop officials; 
now 1! 


contracts these being 


extended and improved; promot 


considered to 


etc., are now 


bargaining concept 
that labor's 

encompass everything whicl 
“sood life” 
vhether in the 


an thus be seen 


objective Ss 


day will bring the nearer 


s desires, 


immediate or future returi 


1 by greater freedom from 


sions and work, and increased relaxatior 


and play. Management's current objectives, 


to mention but a few, certainly include 


“hold the line” attitude on any infringement 


of management’s prerogatives, as when 


Reuther speaks of codetermination, or when 


the G AW Is soug! 
benefits, 


in its ultimate form, o1 


when the direct or fringe, go be 
yond any increase in produc tivity or beyond 
Management 


t strikes 


that given by a competitor 


also desires, for example, an end 


to obtain concessions 
the most that 

148-day strike 
§ Canada which netted the | 


cents an hour more 


can be given (for example, 
General Motors 


AW 


origina 


against 
only 
] 
' 


that ly 


tainable) and the prevention of union 


galities on picket lines (for example, 


Westinghouse and Republic situations ) 


guiding star in 
and 


(see 


writers 
motives 


Security is this 
his evaluation of the 
both management and labor 
at footnote 5, at Sec. 4, pp. 2-3), although some 
making itself heard 
Forkosch Labor and 
Law Journal 567 (Au 


desires of 
work cited 


degree of opposition is 

2See, for example 
Price Control,"’ 2 Labo 
gust, 1951) 

The maintenance of ‘‘free competition’’ or 
conversely the. adequate enforcement of the 
antitrust laws, is of concern to both See 
Forkosch, Antitrust and the Consumer (Dennis 
& Company, 1955), for the historical, economic 
and political background of the laws For 
example, the 1956 consent decree by IBM has 
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ave not I l ’ 
government does it anything, 


It does, as 


ws preventing 


want 
illustrated, 
trom 


rently ? for example, 


unions excluding 


membership individuals 


because 
DY aw 

. a 

1 


Part Il: 
Future Objectives 


freed completely or on “‘reasonable 
patents tor tabulating ronic 
machines, et hereby permitting 
npetitors to and 

greater job opportunities becoming available 
“Ferdinand Bora, dean of Charles Univer 
sity’s Law Colle in Prague, Czechoslovakia, is 
reported to have that We do not think 
of justice and law as eternal The law belongs 
to the ‘superstructure’ of a Every 
nomic structure has its superstructure As we 
have changed the economic structure of our life 
we have changed the superstructure too Our 
new laws are the means of creating our new 
(Continued on following page) 
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and elec processing 


newcomers 
enter with 


and co expand 


sala 


state eco- 





and 
nations 


Whatever the captive labor manage- 
ment groups in Communist may 
support, the free nations unite in upholding 
the latter concept. 

Externally, both labor and management 
likewise have a combined stake in seeking 
to export the basic ideologies upon which 
our way of life is built, and, from this point 
of view, the ILO, to illustrate by particular- 
izing, is a “must” insofar as membership, 
support, etc., is concerned for, generally 
speaking, more can be accomplished from 
within than from without. The same is 
true for all analogous methods whereby 
labor and management may influence other 
forms of government, for example, the 
United Nations; to some extent, therefore, 
both groups must together influence the fed- 
eral government to support such program 
and organization. The major reason for 
this labor-management cooperation is that 
peace is a boon to all mankind, but a sub- 
sidiary reason is that only in an era of 
peace can man benefit morally, mentally 
and materially. Thus, peace is almost a 
precondition for the most fruitful of decades 
yet to come, when atomic power is har- 
nessed for all labor and all management in 
their common endeavor to create greater 


pies everywhere for all the world to divvy 


and devour. 

This “democratic capitalism” approach of 
ours permits us to explore certain over-all 
areas of labor-management cooperation di- 
rected toward combined future objectives. 
For example, both groups must remove their 
constricting and selfish blinders so as to see 
the world and the nation as a whole, and 
their actions as functioning parts of this 
whole. This does not mean that the lion 
and the lamb must lie down together on 
all subjects; it does mean, however, that 
neither remains a lion or a lamb at all times. 


(Footnote 14 continued) 

economic structure."" New York Times, Feb- 
ruary 2, 1956, p. 3, col. 5. It is suggested that 
Dean Bora’s use of ‘‘new laws'’ is inconsistent 
with his prior use of the ‘‘justice and law’’ 
which is found in the ‘‘capitalistic’’ nations. 
In other words, a subtle change in meaning is 
found, although like words are used. Semantics 
is thus not a monoply of the Communist 
politicians. 

It is apropos here to call attention to the 
great use of symbols and symbolism in con- 
temporary and, so far as we can foretell, future 
society. These may reflect values, operate 
functionally in art and literature, etc., but 
they may also enter social and political move- 
ments and, to an extent, may even dominate 
them. Orwell's ‘‘Big Brother’’ is no myth, and 
one consequence is control of economic proc- 
esses and relations. Thus, is it not of im- 
portance, and an objective, for both labor and 
management to concern themselves with the 
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The gross national product, which 
expresses the market value of all 
goods and services produced, rose 
10 $387 billion in 1955, the highest 
on record. The increase over 1954 
amounted to $27 billion. After al- 
lowance for price changes the gross 
national product was up 6 per cent 
from 1954 and 4 per cent from 1953, 
the previous top. —Sinclair Weeks 





To illustrate—much speculation continues 
about labor’s amalgamation and a new “third 
party.” There is nothing morally or other- 
wise wrong about a new labor party, but 
does such a political organization jibe with 
labor’s objectives? If labor, as a mass of 
humans, is concerned about politics then 
they, with all other humans in our country, 
may join available political organizations or 
form a new one; if labor is conceived as one 
group among humans, with an economic 
objective which is to be furthered and 
achieved by a political capturing of the gov 
then a third party is a seeming 
It is submitted that labor’s future 


1 
tiat, 


ernment, 
necessity. 
objectives do not encompass the latter so 
ceteris paribus, a third party 
appear to be a necessary labor objective for 
the future. One consequence is that man- 
agement and labor may now cooperate fully 
in those areas in which both have like 
political, economic or other objectives, in 
which neither worries about building up the 
other as a dominating force, and in which 
conceived as and agreed to 


does not now 


government is 
be independent of both. 


may the 
Bricker 


with 


and management refore 
support or 


concern 


Labor 
unite to 
amendment,” to 


oppose the 


themselves 


symbols of life, with the educational process 
wherein symbols and their institutional counter- 
parts are taught to the impressionable young 
and with the control of newspaper and other 
media to assure a public acceptance of proper 
views? This, it is submitted, is the extreme 
to which little brother is forced, until even- 
tually he becomes a big one, and as totalitarian 
and obnoxious as the monster he fought 
Neither extreme is tolerable to labor or man- 
agement, and it is therefore a good combined 
labor-management objective for the future to 
plot a course saving us from both extremes 
%*See Forkosch, ‘Treaties and Executive 
Agreements,"’ 32 Chicago-Kent Law Review 201 
(1954). From both their viewpoints, it is 
suggested, this type of constitutional amend- 
ment should be opposed, for business cannot 
expand nationally and globally if its manage- 
ment is so constricted, and labor has already 
felt the futility of state efforts in national 
affairs, such as the 1935 Social Security Act 
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the military, tax, budget,” education, hous- 
ing, health and like situations and matters,” 
to seek to continue civilian control of the 
atom, to jointly attack the business cycle 
not alone through 1946 law but 
through their own private and cooperative 
endeavors,” etc. In all these both partici- 
pants act primarily as citizens and humans, 
not as biased managers or laborers. How- 
ever, the scope of labor-management coop- 


our also 


eration for attaining common objectives is 
limited 
For ex- 


an expanding one, and cannot be 
to political and sociological areas 

ample, the economic area is right now aflutter 
with automation and its possible “threat” 
to displace labor and to bankrupt the smaller 
Yet, an objective of both parties must 
control 


firms. 
be not alone to further but also to 
this giant Its furtherance is necessitated 
by the facts of economic life and competi 
tion, a glance back to the ineffective 
Luddite 1811-1812 the in- 
troduction of textile machinery in England; 
part by the 


with 


riots of against 


its control is necessitated in 
human factors involved, subject always to 


the underlying requirements of the nation 


in the international tensions under which 


the immediate future proceeds, and to the 
continuation of the over-all economic system 
under and from which both labor and man- 


* The budget is generally viewed in relation 
to the “bankruptcy” of the nation unless it is 
balanced, so that all Americans have a stake 
in it However, we must not overlook an im- 
portant element affecting all workers, namely, 
the question of pensions under the Social 
Security Act Workers (and their employers) 
pay a tax based on their wages for later retire- 
ment and death benefits. Current payments are 
less than the tax, and the surplus is supposedly 
that a reserve fund has been set 
pension costs in the future. The 
fund, however, is invested in treasury notes and 
today totals almost $22 billion Thus, when 
future outgo is above income the fund must be 
tapped, or, put differently, the federal budget 
must include a yearly item for this purpose 
Pressures for ‘“‘repudiation,"’ that is, nonpay- 
ment, can be expected; in the alternative, a 
scaling-down of benefits may be proposed 


7 We must exclude special 
these over-all subjects, for 
within itself in support, say 
school districts which practice 
tion (New York Times, January 27, 1956, p. 12, 
col. 1), or labor and management may splinter 
into humans who, individually or collectively 
under another guise, now take different stands 
on an issue like religion in the schools (New 
York Times, January 30, 1956, p. 29, col. 7) 


’Is the preliminary union investment in pub- 
lic housing a foretaste of later and greater like 
action when the economic machine begins to 
sputter? See, also, the Economic Report of the 
President sent to Congress in late January, 
1956, wherein advocacy of Federal Reserve con- 
trol over the volume of consumer credit is 
found. To the extent that fallible humans may 


earmarked, in 
up to pay all 


consideration of 
labor may split 
of federal aid to 
racial segrega- 
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agement have gained so much.” When to 
automation is added the limitless power of 
the atom, properly and cheaply harnessed, 
the resulting vistas of material luxury avail 
able to ali make Bellamy recede into the 


hoary past. 


To this point we have argued that so 
much of an objective as comes within the 
sights of both labor and management may 
easily be set up as a common denominator; 
what of those objectives which are not 
within this area of *” In Part I 
numerous instances of cur 


cooperation ? 
we have given 
rent areas of labor and management opera 
tion, not cooperation, but it will be noticed 
that a common practical 
extracted from them all, 
The dollar-divvy term is a 
sion of the 
namely, that labor and management are, in 
rivals for a the 
In this aspect both par- 


to be compared with other 


solvent can be 
hinted at 
useful 


ab ve 
expres- 
involved, 


economic concept 


practice, bigger share of 
consumer’s dollar 
ties are factors 


in the cost-price process, for we may assume 
» the ulti 
and which 


production 


next to each item going in 
mate product is an outstretched 
likewise be “fed” 


Chere is one major differe1 e, how 


that 


t< 
1 
8) 


must before 
occurs 


ever. The medieval justum pretium does not 


exist today, save as possible and question- 


tighten the reins overmuch, can unions and 
employers pressure for a loosening or, alterna- 
tively, supply a financial shot of their own? 

literature on automation is becoming 
For example, the Twentieth Century 
monumental ‘‘America's Needs and Re- 
while not reporting on automation 
points out that productivity has in- 
century so that one worker, 
now turns out as much in a 
three men in 1850 could pro- 
week—and the pace is ac 


1” The 
vast 
Fund's 
sources,”’ 
as such 
creased in the last 
with power 
40-hour week as 
duce in a 70-hour 
celerating 


toois 


subcommittee of the 
reported, in late 


Congressman Patman’'s 
Joint Economic Committee 
November, 1955, on its hearings (totaling 644 
pages) on the subject and adopted a course 
midway between the extremists of disaster and 
complacency, recommending further study. See 
Bloomberg, The Age of Automation—its Effects 
on Human Welfare (LID pamphlet 1955) 
and also the January, 1956 issue of the Monthly 
Labor Review on ‘‘An Inquiry into the Effects 
of Automation"’ (p. 7), by Edgar Weinberg, and 
‘Adjustments to Automation in Two Firms”’ 
(p. 15) For a recent list of selected readings 
on automation, see the January, 1956 list of 
the Institute of Labor and Industrial Relations, 
University of Illinois, Vol. 8, No. 1 

* What has in the past been 
nounced is today accepted and 
all parties, and the economics 
these various welfare and other programs is 
now a business cost accepted by management 
without opposition. In this area we may find 
continuing labor-management cooperation but, 
when the program is raised or expanded, or 
when reduction is sought, opposition is met. 
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politically de- 
furthered by 
of paying for 





able exceptions in fields such as _ utilities, 
but minimum wage and maximum hour 
statutes in effect do floor up the labor factor. 
Management may resent this but labor has 
fought and won this minimum dollar-divvy 
base, and labor’s future objective is to raise 
it ever higher, to obtain more stringent laws 
concerning child and convict labor, safety 
and factory laws, etc 

To the extent that such labor objectives 
cut too deeply into management’s share of 
the dollar-divvy pie, a future conflict must 
too, must there be a disagree- 
economic dollar-divvy grounds) 


occur. So, 
ment (on 
when an upping in all forms and types of 
security” 


occurs, or 


is termed “social 
items are added thereto (for ex- 


what 
when new 
ample, health insurance), for even though 
premiums or taxes may not be imposed upon 
employers as in workmen’s compensation or 
unemployment insurance, still they must pay 
Via progressive taxation of tncomes, etc. 
All of this, however, is merely a 
the Part I, 

future, foretaste of 
Part III will disclose as the government 
steps in to aid the worker and the non 
worker. With these types of future objec- 
tives we presently have no concern; our 
task is to elaborate upon what is otherwise 
in the offing, seen or unseen. Only a few 
too 


continua 
projected 
what 


tion of discussion in 


into the with a 


can be suggested as probabilities, for 


many “ifs” are present.” 

The GAW, for example, is still not with 
us, despite the Ford break last year in con 
tract negotiations with the UAW. It can 
be definitely prognosticated that, by about 
1960, unemployment insurance will have 
been sufficiently extended so that some form 
; guaranteed annual will be 
We may refer, by analogy, to the 
pension and retirement plans in existing 
union agreements with management, where 
federal program is tied h the 


of a real wage 


with us. 


by the in with 


bargained amount 

But such a proposal requires management 
to reduce its divvy, or else to increase the 
the pie. Automation, already 


strike 


size of men 
and the 


although 


tioned, is one answer, 
Westinghouse 


is, perhaps, an indication of 


unionists, settled 


what may li 


in store for the economy (for example, 


really, co 
enactments 


are 
SEC 


“1 Pure food and drug laws 
operative objectives, and even 
should be looked upon as such. 

22 The few probabilities here discussed do not 
include the definition of a ‘‘labor dispute,’’ but 
this must be mentioned. There has been much 
done in this area with respect to statutory 
judicial and lay attempts to define this flexible 
term, but it is still amorphous Undoubtedly 
court decisions will eventually hammer out a 
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losses in wages, sales, taxes, profits publi 
both participants 


previously 


modify 
bot! 


automa 


confidence) unless 


their views As discussed, 


labor and management should desire 


tion and its over-all blessings, but when 


productivity 
job 


downgrading, 


creased results in higher 


eliminations, wage fr: 


labor 


objects and seeks controls of a sor 


standards,” 


and then unders 


hand on one of those manipulating the 


while business argues that it is ar 


prerogative of management. There i 

out R 

ernment intervention) save by a voluntary 
that the 

? 


tion be geared to and with a continu 


of this impasse (excluding, « 


agreement introduction of automa 
ing and 
period no such 


high employment. In a wat 


problem arises, for a scarcity of lab 
found, but : > the 
cannot be 
labor have 


dom 


which is quest 
ot the tactor 
Yet, studies on the mobility of 
tendency to immobility 
the w 


huge sh 


ignore 


human 


shown that a 


inates the psychology ot rker, and 


fte 


this occurs regardless of the 
population throughout the country 


Of course, the workweek’s shortening will 


time for play, et 


will expand in 


use ol 
industries 

creasingly; does this hint at 
ment difficulties? Historically, the 
worker is not as susceptible to unionization 


lead to greater 


and the service 
labor-manage 


service 


nonservice worker, so that the Mia 
hotel ma\ he an 
of things vet to this 
industry, however, must be 


health 


mental care, 


as is the 
Beach dithculties indicati 
ty pe 
added 
professionals, 


staf 


and 


come lo 
service 
those represe! ted by the 
and 


including physical 


and menials 
others At what point will 


reaching every one of the 


operational employees, 


an expanded 


health program, 
65 million 


labor’s interests that nex 


presently uncovered, affect 


nothing 


essity il 


else, will require union action Is manage 


| 
ment to sit quietly by and permit new gover1 


ns, thereby upping the economi 


1 


ment intrusi 


share that goes into federal and state co 


fers, so iat 


a possible disadvat tag 
international sales race may result 


does it mean that health will become 


tion of labor-management bargaining 


One future possibility of 


becomes somewhat 


health feature 
series of f tic: A will 
cases, with the others yielding to analogical 
reasoning, so that labor and management wili 
know, in advance, the bounds of area of 
combat 

23 Joseph A 


York 


coVN most 


tnis 


reporting in the Nev 
1956, p. 77, col 

time 
Situation in the 


Loftus 
February 12 
historical account of 
upon the 


Times of 
gives an excellent 
study and its bearing 
Westinghouse strike 
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namely, it we add together the ever-increas 


ing proportion of the aged and the young, 
plus the number of years of training (school 
ing, apprenticeship, etc.) required before the 
individual may become “productive,” as 
vell as the great mass of mental and phy 
sical misfits our improving medical science 
removes from the labor and managerial roles, 
and also exclude the armed forces and govern 
mental employees on the national and local 
levels, then it appears that our 


iay be likened to an inverted 


economy 
pyramid 
herein the many are supported by the few 
How long this future Atlas can, or will, 

yport this new world of his is problem 
atical; whether, in addition, our 


I 


increased 
productivity will eventually provide leisure 
to the worker himself or to those who press 
down upon him is in the realm of the un 
known, for atomic power may permit all to 
benefit Nevertheless, a future labor ob 
jective 1s to require that management permit 
11 


r A. Devaney, Int 
all this; conversely, the managerial approacl 


t be to require labor to choose from . ‘ . 
among limited possibilities, for ' This oo highway near Point 
tional to suppose otherwise Arena, California, is being realigned. 

In 
ve assume that, for example, the govern 
ment will not “interfere,” nor will it be sition t t 


Oo i 


all of the above areas of future conflict 





“captured” by one of the participants, nor determination 


vill a war necessitate a truce; in short, we delegate to Congress who sits and 
assume a continuation of the present over speaks only on Alaskan 
all national and international situation.” votes This 


Under these circumstances labor and man- incorrect 


istens, 
matters and never 
is too simplified and therefore 


in details, yet if we grant the 
igement will probably continue to contront delegate the right to vote we may see the 
each other across the 


bargaining table or 


point ot difference between what exists overt 
the picket line unless management becomes “as and what 


Reuther has in mind Some 
labor or labor becomes management. The ‘ry socialism, others that labor will 
latter is a possibility through one of several run tl country, but 


management's opposi 
1ethods: labor’s purchases of stock 


in the tion is based upor! the economic tact that 


1 


ome form of codetermination, govern our type lemocratu é alism 


ure and bargaining with labor labor to 


have already occurred, to an prerogatives, labor mu 


the second which is of dens and losses Codetermination 


for the German experience pricing-market type 


s therefore no 
exported via articles, books and crystal ball of labor’ 


s future, although 


esset 


mouth Briefly, codetermination determination ot 
labor in the managerial process, 

degree to which labor may enter unions must 
and market processes that is the must and will be 
American entrepreneur's supervisiot 

already mentioned labor's incre 

ng li mobility, but what of the increasir heir ) f labor supply, the possibility 
mobility of business Plants may seek t rf ] W 


te workers, and a willir 
ms with labor so that 
contract bu Wwe ignore these reasons here product i s n n 


, ipeded (especiall 
We mention now the building of new plants contracts are held) 
instead of expanding existing ones, because the > for example, Kerr The Trade Un 
costs of transportation, proximity to market ment and the Redistribution of Power 
ete. require it; additionally, the fear of atomi German 68 Quarterly Journal o 
bombi (1954); McPherson Codetermi- 
l lat l Practice 8 Industrial and Labor 
on 1 ns R iew 499 (1955 


ncelude the adequac 


away and thereby escape wage structures 


¢ is causing relocations and movings to 
safe’’ areas ro the extent that a ‘“‘trend 
already discernible, the future proble! 
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sion funds, and even labor concedes this.™ 
But what of the procedures and processes 
within unions, in their relations of inter- 
national to local, local to local, member to 
member, member to local, and member to 
international? The contract theory which 
has governed and is governing these rela- 
tions is inadequate, for labor is no longer 
a fraternal or social club but is now an or- 
ganization with quasi-public status, holding 
the power of economic life and death over 
millions of workers. Not alone procedural 
but substantive restrictions upon unions and 
their internal affairs have already been in- 
corporated in federal and state laws,” yet 
labor still resists change in its intraunion 
policies. This just doesn’t make sense, and 
the suggested third-party “umpire” or “im- 
partial arbiter” method is not that which 
should be adopted. Labor can easily ape 
the democracy and methods it utilizes, as 
citizens, outside the union halls, can reject 
as officers those with corrupt records, end 
crime and racketeering within and without 
its province, and refuse to corrupt, or be 
corrupted, by venal entrepreneurs.” 


In all of these future objectives there may 
or may not be governmental intervention. 
Part I highlights the extent thereof in cur- 
rent objectives, and the analysis in Part III 
particularizes such injection into the bar 
To what extent (not whether) 
continue so to do in the 
react in new situa- 


gaining sphere 
government will 
future, and how it 
tions involves factors of unknown composi 


will 


tion and weight; insofar as the future is the 
extended past, we can foresee continued 
governmental concern with all we have men- 
tioned, and we therefore turn to a discussion 
of governmental interjection in labor-man- 
agement relations. 


Part lil: 
Governmental Interjection 


Governmental interjection in labor-man 
agement relations may be divided into two 
types: government regulation applicable 
whether or not the employees are organized, 
and government regulation applicable only 
when a union is in the picture. In the 


** The National Industrial Conference Board, 
late in 1955, reported that its year-long analysis 
of union constitutions and dues structures dis- 
closed that American and Canadian unions had 
a combined income of over a half billion dollars 
a year, with average dues payments for the 
individual member being $26.14 per annum. 

7 See, for example, Forkosch, ‘‘Internal 
Affairs of Unions: Government Control or Self- 
Regulation?’’ 18 University of Chicago Law 
Review 729 (1951). 
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former situation, it may be said that the 
government directs itself towards regulating 
the relationship between employees and their 
employer in general, while in the latter situ- 
ation, the government is primarily concerned 
with the area of collective bargaining. 
The federal government sets certain min- 
imum standards for the protection of all 
employees coming within the scope of its 
regulatory Such employees are 
assured of no less than a minimal hourly 


powers 


rate and, whatever their rate of pay, of one 
and one-half times that for all hours worked 
in excess of 40 hours in a workweek. So, 
too, many state laws set specific minimum 
wage standards for women and minors 
Covered employers must, under applicable 
federal and state laws, contribute towards 
the social security, unemployment and dis 
ability benefits of their employees. These 
step into the hiring picture, 
For example, the 
both 


may 


governments 
also, in a variety of ways 
employer is restricted by 
and federal child labor laws; he 
hire an ap 


severely 
State 
not, in 
plicant because of his race or religion. Fac 


many states, refuse to 
tories and other places of employment must 
health and 
various 


to minimum Safety 


established by 


conform 
standards States 
Employees in most states are 


day’s rest in seven, as well as 


assure d or 


at least one 
paid time-off to vote in the elections 


On the whole, then, employees, whethet 
organized or n 
of what might be 


of decency in the 


guaranteed a variety 


r not, are 
» termed minimal standards 
areas ot wages, hours 
and working conditions, by both federal ar 


state governments 


When the 


it 1s, of course, 


labor union enters 
subject to all the re 
previously detailed and cannot bargain 


away. In addition, however, the 


concerne 


well as any employer 
+] 


l contact with e Labo 


direct 


comes into I 
Management Relations Act and with in 
dividual state labor relations act 

restrictions on both labor 
acting individually or in concert 


5. I he s¢ 
laws and 


management, 


Whether 


, for example, a closed shop is prohibite« 


piace 


or not the employer agrees t 


) 
| 
i 


** The independent International Longshore- 
men’s Association, which defeated the AFL- 
sponsored group on the New York waterfront 
in 1954, has apparently, albeit tentatively, ap- 
proved such a general course of conduct. (New 
York Times, January 31, 1956, p. 58, col. 1.) 
It may be noted that we do not include or 
discuss relations between internationals, for 
these require separate treatment 
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Taft-Hartley Act At the other 
extreme, many states have enacted right- 
to-work laws, by which they have stifled 
a great part of effective union activity. In 
any case, the union has the right to press 
for members and, when its drive has been 


by the 


successful, for recognition, and the worker 
has the right to become a union member 
without fear of being discriminated against 
by his employer on that ground. Apart 
from statutes, the common law also restricts 
and defines the area of internecine activities 
of labor and management. 

Once the union is recognized, either vol- 
untarily by the employer or as the result 
of a Board certification, the employer and 
the union representatives are required to 
bargain in good faith on wages, hours and 
conditions of employment, including such 
subjects as vacations, checkoffs, 
plans, plant rules and Christmas 
Where a showing is made that it 
is relevant to the at hand, the 
employer must furnish the union represent 
atives with records and information for bar 
gaining It should be borne in 
mind, however, that just as there are some 
areas in which the parties cannot bargain 


diverse 
pension 
bonuses. 


question 


purposes. 


(for example, a demand for a union security 
clause which exceeds Section 8(a)(3)), and 
others in which they must, by far the larg- 
extent still unex- 
subjects 


est territory, to a great 
plored, is that which 
which are neither mandatory nor prohibited, 


subjects 


includes 


but which are rather permissive 


for collective bargaining 

agreement 
both par- 
But 
agreement, 


Once a collective bargaining 
has been entered into, of course, 
bound by its terms 
regardless of the terms of the 
the government still insists on certain pre 
cautionary measures For example, the 
union may not call a strike of its members 
without first follow- 

forth in the Taft- 
notice to the 


ties thereto are 


for economic reasons 
ing the procedure set 
Hartley Act, including 
employer and a 60-day “cooling off period 
two other important restrictions 
should be noted. It is 
practice tor a union to 
There is still 


One or 
activity 
labor 

a secondary boycott 


on union 
an unfair 
engage in 
a twilight zone, which is as yet not clearly 
clearly defined, between those activities 
which are clearly prohibited by this provi- 
sion and those which are clearly permitted 
But the outer limits of the prohibition, 
based on its underlying purpose—that is, 
to restrict union pressuring, as much as 
possible, to the immediate employer—have 
been drawn. The Taft-Hartley Act also 
bans the practice of featherbedding, so that 
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employers may not be put in the position 
of having to pay for services which they 


in fact have never received 


Two restrictions have been placed on 
labor-management activities solely for the 
protection of the general public. Neither a 
labor union nor a corporate employer 
(whether or not involved with a union) 
may make any contribution to national 
elections. So, management 


cannot, by reason of prohibitions set forth 


too, unions and 


in the antitrust laws, band together against 
others in the industry and try to monopolize 
the field thus 
economic pie which is the 


dollar 


In short, 
voluntary) 
management, on 
that certain 
on the cooperative as well as the antagonis- 
parties, so that 
to the detri 
and of labor 
Whether par- 
necessary 


protection 


increase the size of the 


subje ct of the 


and 


divvy 


although the ideal sought is 
cooperation between labor and 
a practical level it is nec 
placed 


essary restrictions be 


tic activities of the two 
the end results will not 
ment of the public 
and themselves 
ticular restrictions are 
to, or do in tact, 
is a problem not here discussed 


work 
general 
management 
actually 


provide this 


Conclusion 


have 
limited, stifled 
obtained fire he has been consumed by his 
and these are increasing yearly 
in both intensity. To the ex- 
tent that that 
management can never rest easy, and that 
labor’s objectives have no limit, our sym- 
posium can merely suggest, and never tell 
Management, therefore, must think ahead 
in its relations with labor, as well as in its 
relations with its competitors, and in some 
instances its labor relations spell the dif- 


between solvency and insolvency. 


cannot be 
ince 


Objectives, as we 
they be 


seen, 
nor Can man 
desires, 
and 
examination 


scope 


our indicates 


terence 


Objectives, as we have also 
be limited, and this injects a 
[ have just finished saying they can 
limited. There is a difference, 
however, between unlimited and 
objectives, and the actualities which can 
be obtained at the present. Thus, labor 
and management must both settle for less 
than their urge them to demand, 
for limiting factors include not alone their 
respective ability to get and ability to pay, 
but also the government’s interest in a 
“fair” settlement, whatever that may mean 
To the extent that federal and state gov- 
ernments limit the desired and attainable 
objectives, labor and management are thwarted. 


seen, Can 


discordant note, 
ior we 
never be 


desires 


desires 


295 





Under the present concepts adumbrated 
by government—whether by legislation, ju- 
dicial decisions or labor Board determina- 
tions is immaterial—a vast area is still open 
for labor and management to make demands 
The 
seek 


strite 


upon each other and strive to enforce 
governments on all levels not only 
contestants in the 


but 


economic 
maintain a 


to have 
act “peacefully,” 
tinuing watch on their methods and 
goals. Labor and management are not 
excepted from this overseeing, so that 


con- 


then 


also 


even 
within the open area there is a continuing 
psychological factor pressing upon the pat 
ticipants, namely, can I do this or that, 


and what are the consequences? 


To the 
can be set down 
concerning the 
extent 


that current objectives 
without cavil, there is no 


heavy 


extent 


government's 
that 
care is the 
found the 
here we 


fear 
hand; to the 
so enumerated, 
this realm 
future objectives, for 
enter the unknown of permissibility 
project the current 


these cannot be 
watchword. In 
question ol 
definitely 
We car 


into the 


also is 


not merely 
future, and rest easy; conditions today are 
not those which confront us even tomorrow, 
so that the government, for example, may 
no-strike 
suddenly at war (as- 


insist upon a and no-lockout 


agreement if we are 
suming the atomic war permits us to make 
agreements within the time available) 
In this aspect of our analysis we arrive 


at a sorry conclusion, that is, that nothing 


is fixed, and all is flux We have learned 

this symposium that objectives do exist; tl 

they are the crux of the bargaining relation; 

that whether 

governmental, which condition the bat 
and the attainment of thes« 
that, these limits 


iorm ot 


limits do exist, economic ¢ 


gaining process 


objectives; and within 


there must, in our democratic cay 
r 


italism, always be some form of | 
This br 
not undertake to answer but 


and | 


yvernment and econon 


yaATLaINiIng 
question which l 
which 


ings us to a 


meaningfully put, close upon 
our torm of gt 
all its 


individuals, may 


and minuses whicl 


obtain, “the” one f 


plusses 


is there ano 
h 


11¢ gives greatel 


permits objectives t 
and whicl 


tained o a higher level, 


all factors in the pr 


their own level 


oductive pr 
While 


to answer, I do fe 


reward: 
not undertake 


tor our government al 


“this is it.” This 


change, 


time, that 
economy, 
nate 
is modificatior 
our sights and « 
change via 

1 
SsCcCr a 


den is upon 


prove that their future objectives 


alone better ian the 
rocedures and 


[The End] 


tainable hin our 


desires 
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ing force, not upon the employers, but upon 
the unions, we conclude that increasing the 
bargaining strength of the employer group 
function of industry-wide 
entirely that in 
industries, those 
number 


is an inherent 
bargaining. It is 
certain types ol 
having a relatively 
firms, industry-wide bargaining could g 
employers 


possible 

namely 
small 
monopolistic over 
unions. But, we cannot 
inference made by the United States Cham 


power 
with the 


agres 


ber of Commerce that such bargaining can 
confer monopolistic power on unions, no 
with the Chamber's that the pre 
scription of industry-wide bargaining is 


what mon ype »] 


opinion 
intelligent way to meet 
problem exists in the labor market 

(2) It is uncertain whether demands for 
the industry-wide union 
organization, on a bargaining function basis, 
along the lines NAM 
(converting nationals and internationals into 


proscription of 


suggested by the 
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“trade associations”), 


important political 


labor 


issues 


its political possibilities, for a 
tT 


standing of the monopolistic 


union organization, it 1s Wor! 
tempt to determine the 


ntation of the 


major 


NAM 


advocating 


impleme propos 
It is 
version of national and internationa 
“trade associations,” the NAM 

1 


vargalnil 


clear that in 


union 
th 


restrict effective 

, 
to whatever Sstreng 
unions could muster in given 


would mean that 


be financially independent 


Certainly this 


one another in all circumstances, since the 


pooling of union treasuries for specific pu 
unquestionably 


mutual 


represent 


ontrol 


poses would 


“combination,” making 
bargaining policies and practices (‘“‘conspi 
behavior’) inevitable. While the 
each industry could, pre- 


ratorial 


union locals in 
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ntormation mn 
ot 


sumably, exchan ‘ertain 


Re ( 


things methods organization 


through 


such as 


“trade 
organization in terms of what matters most 


their associations,” union 


-collective bargaining—would be firm-wide 


scope 
Phe 


zation to the firm would change 


restriction of effective union « 
the 
of industrial relations. It goes without say 
ing that it put to 


union rts 


reani 
course 
effective 


would end 


to 


an 


achieve an important stra 
bargaining throug 
pre 


efforts to elimin 


tegic position in collective 


playing one employer against another, 


iding, of course, that the 


ite collusion between locals were success 


would be much less marked 
] } 
Vsicai Cia 


And, on the 


of effective 


ni 
ph 


“bigness.” 


mism 
racterist ot 
Surtace, the restric 


the 
terms 


union organization to 


at the 


ould seem to promise ti 
labor ild 


economic circumstances peculiar 


Small 


closely 
to 


small 


the 
the 


each 


contract wot more 


nt 


hirms 


firm 
firms 


employ 


inions, | 


ie must 


functioni under direct oming 


exclusively from that employer’s own workers 


An 
would 


interesting long-run result of this scheme 


the union 
yntrol 
ily 
+] 


ling the 


once reorganl 


o} 


ial, 
taken 
exerc 


Act 


ti 


he 
on had 
id 


ld be 


La place, cf unions 


sed automatica through 


e Sherman by cont Size 


isiness firms 


But 


problems 


solve 
of 


monopoly 


1 
the 


would this scheme 
defined 


anagement 


in terms labor 


bargaining strength relation 


) 
‘} 


W itl 
tricted to 
that the 


direction of 


effective on organization re 
immediately 


l tipped 


the is 


loc al, if 


evident scales would 


Incr ased 
the employers’ side 
ta lo al 
financial re 


unton stems 


? 


own 


sources, 


of the union members to fi l 


ne 
employment elsewhere’ while 


3) the and credit 
(4) the 


the 


personal 
strikers, and 


that 


strike, (; savings 


standing of the im 


financial local can 


help 
the 


portant 


count on international union 


that, if 


Irom 


elp necessary, could exceed the 


local had been contributing 


of the 


it that 


the funds international. The 


resources of the local union and its mem 


” Because of the nature of fixed costs per 
unit of product, the firms with the largest out- 
put often require fewer days of production per 
year to reach the ‘“‘break-even’’ point than do 
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thar 


jot 


are 
of 


typically smaller 
the 


unities tor 


very 


firm they face Outside 


opport 


and go, and the pe 
I 


possibilities or the 
ire al vite | / 
are always quite limites 
Situation 


be 


in most major 


must able count 


international OV 


ibutinge to 


mn between 


labor market and 


produce t market 
Lar 


cially and, thus, cat 


ge firms are 
iational 


Is and 


hiirm-wide 


Che inter 


be 
toward 


even 


firm’s drive would 
hel 


Wart 


ow those existing in rms 


with which it competes 
of company 


inherently 


rganizati 


} 
olten place 


i mployers 


the smaller firms Thus, the large firms can 
sustain longer periods of work stoppage without 
suffering net losses for the year 


) 





actually promote horizontal monopoly in 


industry. 


““Competition’’ Between Unions 


Firm-wide union organization would ap- 
peal to those to whom “competition,” under 
any circumstances, is a magic term. It 
would seem to bring to unionism an ele- 
ment that is so important to business. How- 
ever, it seems clear to the writer that 
“competitive unionism” would represent a 
very vicious and harmful type of competi- 
tion indeed. 

Under the 
requirements of internal political stability 
would prohibit any union from setting bar- 
gaining goals below the terms that other 


force of competition, the 


unions in the same industry had won for 
their The most irresponsible 
unions in many cases would set the pace 
that other unions would have to attempt 
to follow to avoid bitter criticism from 
their members. Union leaders not wanting 
to follow the irresponsible union, out of 
consideration for their firms’ economic 
health, would have to recognize that they 
would be risking the condemnation of less 
their own 


members. 


considerate would-be leaders in 


unions. The pressure in many cases would 
be irresistible. It 
clude that, while the result of competition 
between firms is to hold prices down, the 
result of competition between unions would 
be to force union wage demands up. 


seems necessary to con- 


Dealing with union members in the matter 
of setting collective bargaining objectives 
often is a very difficult task for responsible 
union leaders. Union members do not 
understand economic theory and the fine 
points of business finance. Consequently, 
there is no more unenviable task for a labor 
leader than that of having to explain to 
the members why their employer cannot 
grant wage increases equivalent to those 
being granted by other employers.“ Under 
present union organization, if the case against 
Wage increases is economically clear, the 
local officers who wish to act accordingly 
can count on the effective support of the 
international officers in dealing with irre- 
sponsible criticism coming from within the 
local. This support would be lost if the 
international passed out of existence or was 
transformed into a “trade 
tion” having only nominal authority over 
and responsibility for the local. 


labor associa- 


"™ Pascal once spoke of ‘‘those reasons of the 
heart which reason does not comprehend.”’ Re- 
garding union members, this could be changed 
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The alternative to actual competition 
between unions would be secret agreement 
on bargaining objectives before any union 
began negotiation. While this would offer 
relief from the pt rnicious effects of comps 
tition, it highly 
ephemeral relief, because the 
wage agreements would periodically 
“wage wars.” The evil effects 
wars” are well known. “Wage 
worse, with the 


would be a uncertain an 
interunio! 
break 
down into 
of “price 
wars” would be 
employer in the role of the innocent but 
injured third party. 


as bad or 


Ironically, “competitive unionism” fun¢ 
tioning under interunion 


would probably exert greater pressure for 


wage agreements 


wide wage standardization—con 


a manifestation 
“Standardization” 


industry 
sidered 
—than 
“rigidity” are 
under schemes of price agreement than 
in the “bis 


of “labor monopoly” 


now exists. and 


more characteristic of prices 
situations called “monopolistic” 


ness” sense. There is no reason to believe 


that wages would behave differently 


Conclusion 


Considering the fear and hatred witl 
which the Sherman Act is regarded by 
American unions, no thought should be 
given to the application of antitrust laws 
unless the problem of union 
becomes far greater than it is 
at present. A decision to amend the Sher- 
man Act to cover unionism, or to 
special antilabor monopoly legislation, would 
be reasonable only if unions had reached 
a position of intrinsic power such that it 
was manifestly clear that they consistently 
dominated the collective bargaining 
ess. It would not be reasonable to apply 
the act to unionism simply because it would 
bringing 


to unions 
“m« yn pc ly” 


pass 


proc 


have the surface appearance of 
unionism into a position of equality with 


business on the monopoly issue 


Whatever course is followed in antitrust 
policy, it should be understood that hori 
zontal competition in labor, either between 
individual workers or between firm-wide 
unions, is unworkable. Thus, the _ tradi- 
tional, formalistic definition of “monopoly” 
should not be applied to unionism. A defini 
tion expressed in terms of the vertical 
power relationship (“countervailing power”) 
is the only intelligent one for labor-man- 


[The End] 


agement relations. 


to “‘those reasons of the stomach which reason 
does not comprehend.” 
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Nonstoppage Strike Proposals— 
A Critique 


By HOWARD D. MARSHALL and NATALIE J. MARSHALL 





A comparison is made by the authors of the various nonstoppage and 


statutory strike proposals 
methods of settling crucial 
continuation of the conflict 


which have been advanced as 
labor-management 
without 
undermining the security of our economy. 


alternative 
disputes while allowing 
cost to the public and without 
The purpose is to leave the 


relative bargaining power of labor and management the same, as in a 
normal strike, and to avoid unemployment and cessation of production 





have seen the ap- 


YEARS 


from such 


| ECENT 

pearance, widely diverse (geo 
graphically) learning as Yale,’ 
Illinois * and Michigan,’ of a new suggestion 
for the settlement of crucial labor-manage 
ment disputes. Endowed with titles 
as the statutory strike or the nonstoppage 
strike, the basic idea in each cas« 
to permit labor and management 


centers of 


such 


has been 
the same 
to continue their conflicts, but without cost 
and deprivation to the general public 

All three of the irom a 
dissatisfaction on the 


proposals stem 
part of the respective 
existing means of resolving 


secul ity 


rs with the 
disputes which threaten the 
of our economy Mediation, compulsory 
arbitration, legislative enactment and plant 


write 
those 


seizure are all considered for one reason 
or another to be inadequate by the authors; 
alternative plan 


this article to de 


need for some 
function of 
fend the above-mentioned solutions 
nor to offer alternatives. What is proposed, 
comparison of the non 


hence, the 
It is not the 
any of 
instead, is a basic 
stoppage strike proposals and a careful ex 
amination of them for possible pitfalls and 
weaknesses. 

Social Responsibility 
Harper & Brothers, 


1 Neil W. Chamberlain, 
and Strikes (New York, 
1953), pp. 279-286 

2 George Goble, ‘“‘The Nonstoppage Strike,’’ 2 
Labor Law Journal 105 (February, 1951); ‘“‘An 
Alternative to the Strike,’’ 6 Labor Law Jour- 
nal 83 (February, 1955) 


Nonstoppage Strike Proposals 


In so doing, the plans will be subjected to 


the following questions 
(1) Under what 


strike called and who 


circumstances 

calls it? 

(2) What are the means of penalizing the 
+} 


two parties? How are the amounts of the 


penalties determined? 
(3) What is to be 
penalty funds? 
(4) How do the 
continued producti 
the strike? 
(5) What forces will bring the 


an end? 


strike t 


One of the trickiest problems to be taced 
question of when the nonstoppage 
strike is to be used and who is to 
upon its utilization. Chamberlain and Mar- 
ceau and Musgrave 
sion in the hands of the federal a 
When a which 


is imminent, the government stipulates that 


is the 
decide 
would leave the deci 
vernment 
public 


strike threatens the 


both to strike, may do so 


only in the 


parties, they are 
nonstoppage strik« 


to get both 


torm ofa 
This raises the problem of how 

LeRoy Marceau and Richard A. Musgrave, 
‘Strikes in Essential Industries: A Way Oui,”’ 
62 Harvard Business Review 286 (1949) 

* Goble would not limit the proposal] to essen- 
tial industries alone but would permit it to be 
applied freely whenever its use seems appro- 
priate to the concerned parties of the dispute. 
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sides to abide by the rules*® without the use 


of compulsion. Compulsory arbitration in 
a free enterprise economy has generally been 
discredited because of the opprobrium at- 
tached to the element of compulsion. Thus the 
Will this new proposal meet 
Although neither 
Chamberlain 


question arises : 
with any greater approval ? 
Musgrave and Marceau 
answers this objection 

sumably their answer would run somewhat 
Compulsory ar- 
deci- 


nor 
satisfactorily, pre 


along the following lines: 
bitration involves the making of a 
sion by a third party, a decision by which 
the parties will have to abide for an in 
lefinite period in the future. The 
involved in the nonstoppage strike is of 
but limited duration in time and ends when 
been achieved 


coercion 


a satisfactory solution has 
But suppose that one side or the other feels 
that the terms of the strike 
are weighed in the other party’s favor and 
thus is forced to yield to the other’s terms 
Is not the end product then a sort of in- 
direct compulsory arbitration in which one 
party has in effect been compelled to accede 
to the other? 

Goble 
to call the nonstoppage strike in the hands 
parties. The non- 
be called at the re- 
strike was 


nonstoppage 


demands of the 
would leave the decision of when 
of the two conflicting 
stoppage strike could 
quest of either party if such a 
provided for in the contract.“ In removing 
the difficulties of governmental compulsion, 
we are faced with what is perhaps an even 
more insurmountable obstacle! Without the 
threat of compulsion, how are the two 
parties ever to agree upon the terms of the 


5 The details involved will become evident as 


the analysis proceeds. It suffices here to say 
that both parties are to continue production for 
the duration of the strike, meanwhile suffering 
economic penalties much as if a real strike were 
in progress. 

* Goble, “‘The Nonstoppage Strike,"’ 
footnote 2. 

7 “The problem of strikes in essential indus- 
tries seems to defy satisfactory solution. : 
The purpose of this article is to suggest a solu- 
tion which would permit a settlement without 
compulsory arbitration, and do this without 
weakening the bargaining power of labor or dis- 
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cited at 


nonstoppage strike? Goble expresses the 
belief both 
equally, a working out of 
this 


earnestly desire 


that as long as parties suffer 


details will bs 
He buttresses with a sug 
both 
to avoid strikes and are 


a lack of alternatives It is 


possible. 
gestion that parties 
forced into strikes 
from doubtful, 
however, whether either party would be will 
t thre 


itself in advance as 
With changing ec« 


b rne 


ing tt commit 
terms ot 


nomic conditions 


the strike 
the penalties to be 


by each party will necessarily have to vary 
, burdens are to be kept 


if the t 
doubtful 


respective 
a pat It is equally whether the 
two parties could agree on mutually acceptable 
arrangements for a nonstoppage strike whe: 


conflict Wher 


party admit tha 


the heat of was mounting 
would either 
it was bearing no greater 


other? 


be willing to 
burden thar 


Muserave 


‘ 


Mare eau and 


nonstoppage 5 


Chamberlain and 
that the 


reserved for 


are avreed 
to be 
the normal strike 


those situations 
would create serious di 
continue 


culties for consumers or 


production is essential fi economy 


Immediately the old question of what 
| 


“essential” arises For example, Chamber 
lain has offered the case of elevator opera 
apartment building 


ni 


tors who strike a 16-story 


as an excellent example of where the 
stoppage strike might prove effective. Onc« 
latitude has 
industry be« 


As a conse quence, 


this degree of been permitted 
virtually 
sential” industry 


is the ever-present danger that the compu! 


every omes an “es 


here 


sory institution of the proposal may exten 
to wider and wider boundaries. The fear 
union leaders that the proposal might lead 
to a complete loss of the right to stril 


may prove to be well justified 


Goble has proposed that the nonstoppag: 
strike be made a possible alternative to al 
strikes, but that the made on 
basis at the 
is the limitation of its 


decision be 


voluntary request of the parties 


concerned Gone 
application to essential industries, but gone 
also is the compulsion of any of the parties 
to employ such a strike This would re 
regarding the interest either of the employer 
or of the general public. For the present the 
proposed remedy might simply be added to the 
government's arsenal. . . If experience 
proved it satisfactory, then the government 
could consider the possibility of imposing it 
: whenever called upon to intervene.’’ Work 
cited at footnote 3, at pp. 286-287 

“ . . in those cases in which a governmental 
authority determines that public hardship would 
result the private strike is converted into a 
statutory strike.’’ Work cited at footnote 1 
at p. 280. 
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move one of our maj objections to the 


other two proposals; the preceding analysis 
ot the problem of who calls the strike, how 


ever, has already cast doubt on how wide 
the 
would be in the 


spread use of the nonstoppage strike 


absence of compulsion 


1 , ’ 
| ( purpose o : Nn a is to leave 
; 


the relative bargaining po between the 


union and the company same as 


have been during a normal 


and at th 
flow of production 


would 


Situation, Same time avi 


‘T he 


how to maintain 


cessation in the 


solution to the problem of 


production and same time provide 


a means | | | 1 side can Impos¢ 


is found to li 
monetary penalties incurred 


union and the management 


strike 


f profit 
ronts 


combine ofits and the 


Mar eau 


wwances for 


a real strike and 


during 1 
would determine the actual 


machinery 
vuurt decisions 
Chis 
to the current critics to mean the 
of conflict 

companies 


appears 


addition 


amounts of money involved 


source It is possible 


that 


tf another 


might protest 


for example 
Suits, 


The 


plan have recognized this 


decisions in an endless series of 


thus involving interminable delay 


originators of the 
offered mn Satistactory 


difficulty but have 


solution 


Chamberlain suggests a penalty for manage 
ment of one half of the 


halt 


fixed costs, leaving 


costs and all 


fixed 
covered A 
Chamberlain's 
that with 

for the 


the other oft the 


variable costs penalty 


would, in 


of the 
of this nature 
for the fact 
market 


threatened as 


compensate 
strike the 
products is not 


opinion, 
a nonstoppage 
company’s 
cours¢ of the 
tempo 


it might well be in the 


ordinary strike, when the products are 


rarily removed from the market. Chamber- 


lain also recognizes the fact that in the 


run rivals, 
but argues that in the long run firms in the 


public utility field find potential competitors 


short some companies have no 


* Goble, ‘‘The Nonstoppage Strike,’’ cited at 
footnote 2 
* Whether a 


difficult question to 


firm would actually do so is a 
answer It would pre- 
sumably depend on such factors as (1) cost 
structure of the firm—the proportion of its 
variable to its fixed costs; (2) the market posi- 
tion of the firm at the start of the strike; (3) the 


Nonstoppage Strike Proposals 


itself, but i 
dividual met 
his plan, all 


profits 


along with 25 


esponsible nMane 


resolve 
Manageme! 


IO! 


aveme!l 


Goble 


nt probler 


nonstoppage s 


companies, juNnw! ex 


have real reservations about a 


panies 
but 


wl ole purpose 


Che three p ) : ) ulter 
commot! tl 


tw thet respect 
f 


their penalties for management. Where 
alled by t 


ware 


strike is union to pro 


a proposed 


lO a firm 


is no longer 
prosperous hrm pre 


sumed that all of the ould prohibit 
management trom nal I i ol 
the firm’s product f suc 
management ught capital 
} 


tr \ 
Ss ike DY 


] 


a_ prohibition, 


ize on the nonstoppage cutting 


Since the firm 
ht take 


more 


prices 
anyway, it mig 
market 
anticipated duration of the strike—price changes 
are costly—administrative detail, etc.—the firm 
would have to feel the strike was likely to be 
of sufficient duration to justify price cuts; (4) 
past pricing experiences—how customers have 
reacted to price changes—a question might arise 
of whether future price increases would an- 
tagonize customers 


Situation to capture 
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A. Devaney, Inc., New York 


Shown above is a “‘‘caterpillar’’ die- 
sel motor grader on a road-building 
project at Ellicott City, Maryland. 





If such a prohibition were to be enforced, 
however, what would happen to the firm 
if there were a general change in market 
prices during the period of the nonstoppage 
strike? 

Turning now to the question of penalties 
for workers, we find all of the plans similar 
in that they propose penalties for workers 
equal to those imposed on management in 
preserve a normal bargaining 
power ratio. The earliest of the proposals, 
that by Marceau and Musgrave, is quite 
indefinite as to the extent of the penalty. 
They feel that a sufficiently high wage 
should be paid so as to prevent the workers 
from seeking employment elsewhere.” This 
wage is to be set at a level which maintains 
the incentive to work and is not below the 
living wage. Immediately, a problem of 
definition to what the authors 
mean by the terms and “living 
wage.” If the union accept a certain 
of the former wage as a living 
weaken the 


order to 


arises as 
“incentive” 
can 
percentage 
wage, will this not 
higher wages? The difficulties of establish- 
will be 


case fc T 


ing an incentive wage discussed 
below. 

Chamberlain suggests that labor receive 
half of its normal wages. He 
further this phase of 
and for purposes of discussion it 
included with the Goble 
latter has proposed that the workers re- 
ceive three fourths of their usual wage and 


that no strike benefits be paid. Goble 


gives no 
this plan 
will be 
The 


space to 


prop ysal. 





4% During a regular strike many workers seek 
other temporary employment to maintain their 
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further suggests that if the figure of three 
fourths is not deemed suitable, the matter 
be left to collective bargaining. How union 
and could ever arrive at a 
mutually figure is never demon 
strated. 


management 
suitable 


The position of the nonunion man in the 
nonstoppage strike remains uncertain through- 
out all of the discussions. Presumably he 
is like the nonresponsible management offi- 
cial in the Goble proposal who is subject to 
penalties along with the rest of manage- 
ment. In this respect the nonunion man’s 
position is not unsimilar to his position 
during a stoppage strike. The picture is 
changed somewhat, however, when we face 
the problem of hiring new men. If, for 
any reason, new men are needed, at what 
wage shall they be employed? Presumably 
not at the reduced wage rate, for what man 
willing deliberately to accept a 
paying one-half or three- 
This consideration will be 


would be 
job which is 
quarter wages. 
particularly important if nonstoppage strikes 
tend to prolong rather than shorten disputes 
Alternatively, if new workers are to receive 
wages even temporarily of old 
plant, the potentialities for 
dissent are 


above those 


hands in the 


internal great 


strife and 


Once the penalties have been imposed 
on both labor and management, all of the 
with the question ol! dis 
All but one of 


variations, the 


writers are faced 
posal of the funds collected. 
the writers propose, with 
retention of the funds by the government. 
The justification for a simple “forfeiture” 
is found in the fact that no other 
would adequately penalize the two 
that the institution 
certain 


method 
parti ~ 


and supervision 


and 


the strike costs to 


involves 


which should be covered 


government 
constitutionality of the proposal, however, is 
subject to question since such a procedur« 
would involve the compulsory seizure of 
private property 

underlies the 


Marceau but 


return 


It is this concern which 
second proposal put forth by 
Musgrave: namely, to 
concerned 


7 his 


rejected by 
the funds to the 
termination of the strike. 
had, in Marceau’s view, two 
favor. The first was the question of equity 
Why should and labor su 
render any 
government if they are continuing 
tion? Musgrave continued by 
else the statutory strike could be made 
attractive to the two parties. It seems to the 


parties 


alternative 


upon 
points in its 


management 
their income to the 


produc- 


part of 
how 


asking 


income. The inability to do so during a statu- 
tory strike is an increased penalty 
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this is 
institution of 


writers that if the only at 
tractive feature in the the 
statutory strike, it would be wiser to avoid 
introducing a measure which both manage- 
ment would otherwise 
The arguments against this alternative are 
twofold: In the first place, it can be argued 
that a the funds would make the 
statutory too attractive to both 
penalties would be so 
who 


present 


and labor oppos« 


return of 
strike 
parties since the 
light For example, 
hesitate at the 
of earnings might be willing to strike when 
An addi- 


funds 


workers might 


prospect of a complete loss 
1 partial loss was involved.” 
return of the 
is that the relative 
would depend upot 
standing of the two 


only 
tional point against the 
to the 
burden of the 
the relative 
parties As 
ment would normally 
the 

usually is 


involved parties 
penalty 

credit 
Musgrave 


points out, manage 


possess the superior 
credit position of a 
much better than the 
individual 


workers 


position, since 
company 


credit position of the 


If the plans are to be a success, they must 
be able to impose these penalties upon labor 
management without loss of produc 
But 


tained at a 


and 
how is production to be main 


both labor 


ysses ? \ reduc 


tion 


time whet and 


management are suffering k 


tion in output one of three 


might occur for 
reasons (1) the two 
both) refuses to abide by the 
strike and ceases production; (2) the reduc 
quit 


One ot parties 


terms of the 


increases the 
part ot 


tion in greatly 


wages 
rate; or (3) 

either labor or 
None of the writers explores the possibility 
that , postpone 
orders until the end of the strike. It seems 
that a company with 
strong market position find it a 
strong temptation to delay orders until the 
strike was ended. All three of the articles 
the possible responses of workers 
Marceau and Musgrave, 
that the workers 
work 


malingering on the 


management takes place 


management may try to 


likely, however, 
would 


examine 
detail 

recognize 
in concerted 


in more 
for example, 
may engage stoppages 
similar to those occurring under other legal 
enactments, but note that this hap- 
pened in the past because the workers have 
had no other way of penalizing manage- 
Under the nonstoppage strike, how- 
management would be penalized for 
the strike; thus, 
incentive for refusing to 


has 


ment 
ever, 
the 

would 


duration of workers 


find no 
Under the Goble proposal, a union 


strike 


work 


would be free to call a stoppage 


"In addition, Marceau and Musgrave suggest 
that workers who are reluctant to incur public 
enmity with the ordinary strike will be less 
reluctant when the public is still being serviced. 


Nonstoppage Strike Proposals 


time it desired; hence, no problem 


Whether 


present 


any 


arises this would be a rarity or 


as the writers suspect) a frequent 
Cham- 


work 


only if they permanently quit their jobs. The 


phenomenon, Goble does not explore 


berlain would permit workers to ceas« 


possibilities for exploitation of this clause by 


an antagonistic management which goaded 


workers into wild-cat strikes seem tremendous 


d Musgrave recogniz the 


workers 


Marceau al 
possibility that a number 
may quit, but I 
pre bably be les han in tl é D a t 


som 


feel that \blem would 


stopp: 
| 


nsidet 


ot wages 


able stress upon the role of niority and 


mobility. While 


a Comparison 


fringe benefits i 


1 lucine 
reducing 
] 


itu tor 


their analysis has valid) 1 
of the tw trikes when of equal duration, 
the 
tensifed if the statutory strike prolonged 


the duration of the stri 


problem of quitting might ll be ! 


given t 


rkers 


consideration 
to replace the wo 
Neither Goble nor 

proble m or quits 


Chamberlain gives 
analysis to the 


1 


Che possibility of slow 
workers is 
Marceau and 


lowns and 
recognized by 


gering by é 
Musgrave sug 


the I 
gest a program of education for the workers 
to teach them that the 
being penalized by the 


writers 


company is already 
strike that the 
strike is compulsory arbi 


and 
alternative to the 
tration and _ the 
bargaining Goble 
the 
wouldn't 


collective 
upon 


end o! Iree 
would 
workers to the fact that a 


damage the 


also rely 
educating 
slow-down 


but only reduce its payments to the govern 


company 


ment and to a realization that such a policy 
would only 
and reduce the 
Chamberlain is 
slow-down would be 
additional cost 


handicap the union’s leaders 


getting a good 
that a 
pointless 


chanc es ot 
contract. agreed 
p icy of 
since it would involve no 
for the company and would only endanger 
public eye. In 


the union’s in the 


any case, he adds, some production is better 


position 


than none at all 


While all of the 
possibility of slow-downs, 
to belittle their 
problem may become a 
negate the 
strike 


writers the 
all of them tend 
Actually, the 


very serious 


recognize 


signincance 
one 
entire ad- 


When 


with a tendency to 
vantage of the nonstoppage 

2**There is some reason to believe that the 
dispute might last longer under a statutory 
strike than under a work stoppage.’’ Work cited 
at footnote 3, at p. 291 
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difficult to 
additional 
upon 

the 


torce a 


will be 
taking 

pressure 

then 


out, it 
from 


drags 
workers 


a strike 
persuade 
which 
someone — if 


might bring 


not 


steps 
management, 
government and the public—to 
settlement of the dispute. One of 
key slogans is “A fair day’s wages for a 
fair day’s work.” Workers are unlikely to 
maintain the of production ot 
absenteeism 


labor ’s 


pace avoid 


when they are receiving one 


half or three quarters of their normal wage 


In attempting to pass judgment on the 
workability of the proposals, one must also 
examine the forces for settlement of 
the strike. None of 
Goble’s offers any rea 
strike will offer 
settlement superior to 
Marceau and Musgrave 


the 
the proposals except 
that the 
incentives 
those of 


| hope non 


stoppage ior 
immediate 
the stoppage strike 
specifically recognize the possibility that the 
prolong the 


for 


nonstoppage 
period of the strike 


provision may 
This may 
The first of 


on public opinion 


occur 
three possible reasons these 
impact 
strike public opinion 
the 
about the strike 


Without the 


of losses in production, the general public 


is the changed 
In the 


will play a 


nonstoppage 


smaller role, since public 


will be less informed and 


less vitally concerned threat 
may well take the attitude “Let’s you and 
him fight.” By the same token, the pres 
sure of government settle the 
strike is reduced; the writers do not seriously 
think that the government will act to pro- 
the strike, but 
vinced that it will 
efforts to arrive at a solution. 


action to 


long neither are they con- 


exert itS maximum 


Another more important pressure to settle 
strikes is the 
tion of the resources of one or both of 
parties. With a 
and 


exhaus 
the 


the 


threatened economic 


payment Ol a part ol 


wages costs to management, the day 


of yielding be pushed far into the 


future 


may 
Goble provides an ingenious means 
the 

are to be held by 
after which 
place every 90 days. 
the issue within the 90 day limit, th 
would then be returned. 
ever, it is evident that Goble does 
hope Ss ol 


to encourage parties to settle Funds 
the tor YU 


time 


government 


days, forteiture takes 


If the parties resolved 
money 
how 


Even here, 


not place 


great reliance upon early settle 


ment, since he provides for innumerabl 
90-day periods. 


Chis lack of 


rapidly might 


pressure to 
well prove to 


major stumbling blocks of 

Conceivably, the dispute could dr: 
it |i 
the 


ever give 


months or even years Is 
example, that a 
General Motors 


No amount oft 


valid, can 


corporation 
would 
criticism, no matter 


detract trom the ess 


ever 
all three proposals 
the 
this paper could be over 
by further change. If we may clo 

ould like to sugs 

only 
the 
problem of strikes 


ingeniousness of 


many of criticisms 


offered 


doubte ( ly, 


has 


note, we W 
} 


sucn 


gloomy 


sometimes changes succeed 
problem at 


Phe 


is a complicated affair packed with 


correcting one expense 


creating another 
humat 
rounding the pro 
always be diff 


[The End] 


Legislation sur 
will 


emotions 
cedure of those strikes 


cult 


PUBLIC EMPLOYMENT 


10,000 persons in the United 
States, there were 132 engaged as civilian 
federal employees and 308 as state and 


Of every 


local employees in October, 1955, accord- 
ing to a report issued by the Bureau of 
the Census, Department of Commerce. 
Many of the state and local employees 
are on only a part-time basis. If these 
are discounted to a full-time basis, 
and local public employees number 273 per 
10,000 population 

This ratio 
one state to another, ranging from 
than 230 per 10,000 people in Arkansas, 
Kentucky, Pennsylvania, and West Vir- 
ginia, up to more than 325 per 10,000 in 
Florida, Nevada, and Wyoming 


state 


differs considerably from 


less 


3 The significance of public opinion in forcing 
strikes to a conclusion is subject to serious 
doubt. See, for example, Allan Weisenfeld 
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account for con 


hools 


public employment that 


Public s« 
ably more 
rnmental activity, 
the average 102 full-time 
10,000 inhabitants. This ratio ranges fron 
over 130 per 10,000 in South Dakota and 
Wyoming down to less than 90 per 10,000 
in Illinois, Massachusetts, New Hamp 
shire, New York, and Rhode Island, The 
District of Columbia fewer public 
school employees in relation to its popu 
lation than any of the 48 states 

Of the 7,432,000 civilian public 
ployees in October, 1955, nearly 30 per cent 


other gove requiring on 


employees pet 


has 


em 


are teachers or other educational person- 
nel and over 15 per cent work for federal 
defense agencies 


4 Labor Law 


‘Public Opinion and Strikes,” 


Journal 451 (July, 1953) 
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Decisions of Courts and 
Administrative Agencies 








ft! ATHERBEDDING 


tn ; meant 


It came 


practices 


1946 amen: 


Rac ketec I 


aecision in 


| ABOR CASES § 69,844, hel 


not limited to the taking 
nother for the extortioner’s 
also applies to a situation where a union 


official attempt to obtain from 


and a union 
an employer money, in the form of wages 
to be paid for imposed, unwanted, super 
us and fictitious services, the consent of 
employer being induced and obtained 
by the wrongful use of actual or threatened 
force, violence or feat 
teatherbedding cases are brought 
“antifeatherbedding” provision 
Taft- 


as amended by the 


Usually 
under the 


of the NLRA 
Act, which brought such practices 


Hartle y 
labor practices.” 


under the term “unfair 
This section has been invoked where a 
i agents “cause o1 


labor organization or its 


Labor Relations 


leather 


&(b)(6) 


hed another 


uis 
practice—the employment 
irt 


rendition of 


Stra The 
by competent 


constitutes 


musicians 


in public 
performance services actually 
performed or to be performed, regardless 
ot whether such performance is desired by 
any economic value to, the em 


However, the 
union demanding 


or 18 oT 


practice « 


“stand-by’ 


ployer former 


the musicians’ 
local 


orchestra which played no 
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music whenever a traveling orchestra per- 
formed at a theater, would, if continued 
after enactment of 8(b)(6), the “feather- 
bedding” ban, have been an unfair labor 
practice. The union’s demand of payment 
for an actual musical performance by a 
local orchestra as a condition to permitting 
a traveling orchestra was not an “unfair 
labor practice.” 

Prior to enactment of the Hobbs Act, 
which amended the Anti-Racketeering Act, 
the Court was called upon to pass on a 
“featherbedding” practice under the latter 
act. In U. S. v. Local 807, 5 Lasor CASES 
{ 51,131, the Court held that the exemption 
provided in Section 2(a) of the Anti- 
Racketeering Act, which exempts from pun- 
ishment any person obtaining by force or 
threat of force the payment of wages by 
an employer to an employee, is dependent 
upon whether the money has been paid 
for labor or protection regardless of whether 
there has been an offer to work or even 
actual performance of some services. The 
payment of money to one who refuses to 
perform services is not “the payment of 
wages by a bona-fide employer to a bona- 
fide employee,” within the meaning of the 
exemption, and the payment to one who 
has been permitted actually to perform the 
services does fall within the exception. 
The Supreme Court held, in Local 807, 
that this exception covered members of a 
city truck drivers union offering superflu- 
ous services to drive arriving trucks to 
their city destinations, with the intent, the 
Court found, that if the truck owners re- 
fused their offer, to exact wages by vio- 
lence. The circumstances under which the 
featherbedding accomplished in this 
case were not illegal. 

Soon after this Supreme Court decision, 
a series of bills was introduced in Con- 
gress looking toward amendment of the 
Anti-Racketeering Act. The Hobbs Act 
was thus enacted and dropped Section 2 
(a). The Hobbs Act was meant to eliminate 
any ground for future judicial conclusions 
that Congress did not cover employee- 
employer relationships, the Court said in U. S. 
v. Green. 


was 


Lockout v. Whipsaw 

Judicial conflict still exists over the right 
of an employers’ association which bar- 
gains as a unit to lock out union members 
as a countermeasure against threats of 
“whipsaw” strikes. 

The Court of Appeals for the Second Cir- 
cuit, the latest to rule on this issue, in Truck 
Drivers Local No. 449 v. NLRB, 29 Lasor 
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Cases { 69,753, said that a general lockout 
unlawfully interfered with the workers’ 
right to threaten strikes. No provision of 
the LMRA of 1947 generally or specifically 
authorizes or prohibits lockouts by em- 
ployers; however, Section 7 of the act 
guarantees employees the right to engage 
in “concerted activities” for their mutual 
aid and protection and that the right to 
strike and to support a strike constituted 
concerted activity protected by statute 
Interference with that right constituted an 
unfair practice. 

“Lockouts” have been held lawful in the 
federal appellate courts in Chicago, St 
Louis and San Francisco, so that it would 
seem that location would affect the rulings, 
as the Seventh, Eighth and Ninth Circuits 
are at odds with the Second 

In Truck Drivers Local Union No 
NLRB, the decision adopted by the NLI 
in Buffalo Linen Supply Company, 109 NLI 
447, dismissing a complaint charging mem 
bers of an employers’ association with an 
unlawful lockout, was set aside. The Second 
Circuit with the Board that a strike 
against one member of the employers’ associa 
tion amounted to a threat of strike against the 
such strike did not 
court found no ec 


labor 


> 
X 

> 
XN 


agreed 


other members. But 
justify lockout. The 
nomic justification for the lockout, as in the 
spoilage of materials (Duluth Bottling A 
ciation, 48 NLRB 1335), interruption of in 
tegrated production schedules (/nternational 
Shoe Company, 93 NLRB 907) or inability 
to assure customer of prompt completion of 
repair work (Betts Cadillac Olds, Inc., 96 
NLRB 268), which would justify an an 
ticipatory shutdown 

However, the courts have held (Leonard 
v. NLRB, 23 Lapor Cases § 67,689; NLRB z 
Continental Baking Company, 27 Lapor CAsEs 
7 69,107; NLRB v Spalding Avery Lumber 
Company, 27 Lapor Cases { 69,106; 
NLRB v. Morand Brothers Beverage Com 
pany, 20 Laxsor Cases § 66,453) that the 
“whipsaw” tactic of strike imposes severe 
economic hardship on the strikebound em 
ployer and a threat of similar hardship on 
other members in the group, and that in 
these circumstances a lockout by strike-fre« 
members was held justified. 

The Ninth Circuit, in Leonard v. NLRB, 
linking of the 
statute, 


and 


regarded as significant the 
words “strike” and “lockout” in the 
and on that basis concluded that Congress 
recognized the two as correlative economic 
powers. But the court thought that the 
Board correctly noted in Davis Furniture 
Company, 100 NLRB 1016, that, in each 
instance where those two words were linked, 
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a particular strike activity is proscribed as 
unlawful, and the specific inclusion of 
“lockout” in this context may well have 
stemmed from “desire to emphasize even- 
handed justice where union activity was 
restricted.” The court indicated that the 
Board in that case wes correct in saying: 
“We find nothing in the Act which equates 
lawful strikes and lockouts.” 

Prior NLRB position was set out by the 
Board in the Morand case in the argument 
against legalizing lockouts, merely because 
a multiemployer unit is involved: “To hold 
that employees in a multi-Employer unit 
who remain at work may be treated as 
strikers, solely because of a strike by other 
employees, would involve the introduction 
of a new concept in labor relations—i. e., 
the vicarious or constructive strike. We 
know of no such legislative or other war- 
rant for introducing such a concept.” 

Multiemployer bargaining has never re- 
ceived the express sanction of Congress. It 
would stretch the usual canons of inter- 
pretation too far to conclude that, in enact- 
ing the Taft-Hartley Act, Congress gave 
legislative approval to all the previous Board 
rulings concerning such bargaining. 

One judge, in his dissenting opinion in 
Truck Drivers Local No. 449 (CA-2), felt 
that in the absence of any independent evi- 
dence of antiunion motivation, the Board 
viewed the lockout as defensive and privi- 
leged in nature rather than as retaliatory 
and unlawful, “since it was a necessary 
means of protecting” the employer solidarity 
which is the fundamental aim of the multi- 
employer bargaining relationship. 

Not every employer interference with a 
legitimate concerted activity is proscribed 
by the act. Where special economic or op- 
erative problems are presented, an employer 
may counter a strike threat with an antici- 
patory lockout. (Duluth Bottling Association, 
48 NLRB 1335.) The employers in a multi- 
employer unit have a legitimate and vital 
interest in the continuance of the established 
unitary system of bargaining. It allows 
small employers to bargain on equal terms 
with a powerful, industry-wide union, and 
at the same time avoids the competitive dis- 
advantages resulting from nonuniform con- 
tractual terms. 

The Board’s accommodation of the legiti- 
mate interests of the employers in group 
bargaining and the right of the employees 
to strike in support of their demands is a 
reasonable one and proper. The major ad- 
vantage of multiemployer bargaining is that 
it may give the employers sufficient bar- 


Labor Relations 


gaining powers to withstand the defensive 
pressures of whipsawing. The multiem- 
ployer bargaining unit will not long survive 
if the nonstruck members are permitted un- 
der such circumstances to use their counter- 
vailing force against the union. Both sides 
gain certain advantages and accept certain 
limitations when they engage in multiem- 
ployer bargaining. There is nothing in the 
act or in its legislative history which de- 
prives the Board of power to adjust the 
conflicting but legitimate interests of em- 
ployers and employees in this situation. 
Efforts to limit or destroy multiemployer 
bargaining were made in 1947, but the 
amended act (Taft-Hartley) left multiem- 
ployer bargaining undisturbed. 


‘The Highly Prized Button, 
the Dearly Bought Button . . . 
The wearing of 
other than a means of 
was originated by the 
of identification. They used but- 
tons placed on the sides of their headgear 
to denote the side they fought on when in 
battle. This custom was carried over as means 
of identification in times of well, 
Recently, both the Sixth and Seventh Cir- 
were upon and decided what 
conditions would render the wearing of 
“buttons” by employees an abuse of a nor- 
mally protected activity. 
The Sixth Circuit in 
pany v. NLRB, 29 Lapor Cases { 69,800, 
enforced a Board’s unfair practice 
order, where there was substantial evidence 
to support the NLRB’s finding that an em- 
ployer’s prohibition against wearing union 
buttons was not justified by any exceptional 


? 
buttons for purposes 

fastening clothing 
Chinese as a means 
colored 


peace as 


cuits called 


Kimble Glass Com- 


labor 


circumstances. 

The Seventh Circuit in Caterpillar Tractor 
Company v. NLRB, 29 Laxpor Cases {[ 69,794, 
spelled out what “exceptional circumstances” 
are necessary to make such prohibition by 
an employer valid as a matter of maintain- 
ing discipline so that a right doesn’t become 
an infringement on others. 

Wearing a button ordinarily is a pro- 
tected activity, as in Republic Aviation Cor- 
poration v. NLRB, 9 Lasor Cases { 51,199, 
where rival union members wore buttons of 
a union as yet not recognized as the em- 
ployees’ bargaining representative, even 
though the wearing of such buttons might 
represent to others that the union had been 
so recognized. Even though the discharge 
of employees who wore these buttons was 
not motivated by the employer’s opposition 
to the particular union or to unionism, the 


307 





court found that such discharge was an 
unfair labor practice, as there was no evi- 
dence that any unusual circumstances existed. 

The Seventh Circuit also held that ask- 
ing, suggesting or ordering employees to 
stop wearing union buttons is unlawful 
(NLRB v. Parma Water Lifter Company, 25 
Lagpor CAsEs § 68,226, and NLRB v. W. T 
Grant Company, 22 Lapor Cases { 67,247) ; 
nevertheless there are circumstances that 
remove this action from the right of pro- 
tection of the Taft-Hartley Act. 

“No doctrine can give immunity to sym- 
bols and expressions which are indictments 
to crime or violent action in breach of the 
peace.” (Boeing Airplane Company v. NLRB, 
26 Lazpor Cases { 68,702.) 

Shortly after a violent strike where there 
Was intense antagonism between rival un 
ions, a worker was discharged for refusing 
to remove a button indicating that he was 
a member of one of the rival unions. The 
restriction of the display of union partisan- 
ship to all workers by the employer, which 
is believed likely to lead to violence, can 
not be considered illegal. 

Interesting is Cherry Rivet Company, 97 
NLRB 1303 (1952), where an employer had 
distributed buttons, at the request of em- 
ployees, proclaiming loyalty to manage 
ment after the union had distributed buttons 
as part of an organizing campaign. The 
Board was called upon to review the findings 
of the trial examiner. It was not decided 
whether standing alone, the employer’s dis- 
tribution of “I AM FOR CHERRY RIVET” 
buttons amounted to a violation of Section 
8(a)(1) of the Taft-Hartley Act. The 
Board ruled adversely to the employer on 
other grounds. What remains is the mere 
distribution of partisan buttons during or 
ganization of employees, and this was not 
an impairment of the employees’ right to 
self-organization. 

Clearly, then, management as well as 
labor has the right to use slogan buttons 
in the absence of exceptional conditions or 
circumstances. 

Whether such partisanship takes the form 
of buttons or T-shirts (DeVilbiss Company, 
102 NLRB 1317 (1953)), or any other con 
ceivable method that in and of itself does 
not interfere with production or discipline, 
it would conceivably be protected. The only 
restrictions would be those logical and con- 
sistent with organizational activities con- 
ducted on company time and property by 
unions or on employees’ time by management 

Employers have pointed out that organ- 
izational activities of unions frequently 
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arguments ol! 
ethcient 
REPORTS 


involve heated discussions, 
even violence, and interfere 
production. (2 CCH Lasor 
(4th Edition) { 3825.) 


The Seventh that 
no greater disruptive force can be 
in the field of labor relations than 
innate in the application of the term 
to one employee by his fellow workman 
Thus, where the term was used on buttons 
by workers engaged in a campaign to sign 
up other workers by the union representa- 
tive of the majority of employees, the court 
sustain the NLRB order that 
the ‘employer was guilty of an 


with 
Law 


“perhaps 
found 
that 


‘scab’ 


Circuit said 


refused to 
held that 
unfair labor 
ployees who 
“Probably no 
or arouse keen resentment more promptly 


discharging em 
buttons 


practice in 


wore such “scab” 


words are more insulting to, 


in, an employee than to call him ‘scab’.” 


The contention of the Board that “scab” 
indefinite and 
offensive than other 
to in light of 
these that 
the word scab would, under almost all con 
It is hard to conceive 
the use of this term in 
strong feelings 


as a term 1s ot meaning 
scab buttons no more 
buttons—cannot be ascribed 


circumstances. It would seem 


ditions, be offensive 


of a situation where 


any form would not rouse 


Employees have the right to organize and 
the employer has the right to maintain dis 
These must, in the court’s opinion, 
be balanced. The balance was pointed up 
by the Supreme Court in Republic Aviation 
Corporation v. NLRB. That there was anti 
that the buttons would prove dis 
harmony, discipline 


cipline 


cipation 
ruptive of employee 
and production means that there is no com 
pulsion to wait until resentment broke out 
before the employer was entitled to act 


definite predication cannot 


common-sense rule, it 


Though a 
be made, a 
seem, governs the 
buttons, much the same as that involved in 
free speech. Like free speech, which is a 
protected activity, the use of the “most in 
can be neutralized if the 


would 
use and nature of these 


sulting words 
speaker will smile when he says them, but 
a belligerent personality or aggressive manner 
may kindle a fight without the use of words 
which in cold type shock us.” 


disruptive of 
action 


Some words are per se so 
discipline and production as to be 
able by the employer or employees’ repre 
sentative union, without having to wait until 
some manifestation of these particular words 
At other times, though the words are in- 
nocuous, the circumstances are such as to 
render them actionable. 
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Problems 





Back Wages Due Textile Workers 


The Supreme Court recently refused t 
thus left 


States 


a decision 
Appeals for 
Secre > 


review, and standing, 
of the United Court of 
the District of Columbia in favor of 
tary of Labor Mitchell, upholding his minimum 
wage determination of $1 per hour, for gov 
with the textile 


ernment contracts 


industry 


placed 


court ruled that the Secretary 
was within his under the Walsh 
Healey Act when, in 1953, he fixed the 
minimum wage in circumstances where com 
petition is industry-wide. The Secretary 
of Labor by law is not required to deter 
mine minimum wages for 

locality (Mitchell v. Covington 
Bor CASES § 69,588) 


Che lower 
rights 


each separate 
Mills, 29 La 


An estimated $1.5 million in back wages 
due workers 
employed by 79 which had 
sought unsuccessfully to have the minimum 
the Secretary dé 


contracts 1s 
textile firms 


on government 


wage determination by 


clared illegal 


Lamp Industry Wage Proposal 


There is authority to support the conclu 
sion that an industry-wide determination is 
permissible where the marketing and com 
declared the Sec 
announcing the 


petitive factors warrant it, 
retary of Labor when 
proposed minimum wage for the electric lamp 
industry recently. “It is not true that the 
plain meaning of the Walsh-Healey Act 
forbids the Secretary to fix an industry 
wide minimum and that it is not plain that 
every minimum wage determination under the 
act must be limited to a ‘locality’.” (Mitchell 
v. Covington Mills, cited above. ) 

After examining the marketing and com- 
petitive factors in the industry, the Secre 
felt it that no geographic 


tary apparent 


Wages . Hours 


limitations are feasible in the industry Phe 


wide; it is 
particular 


area of competition is industry 


impossible to predict where any 
manufactured 
when bids are differ 
entials cannot be adopted without defeating 


contract materials will be 


invited. Geograph 


the purpose of this act 


Che Electrical W 


$1.30, 


orkers Union recom 
union 
Panel 


Incan 


and an independent 
The Lamp Industry 


hour, ! 


mended 
proposed $1.35 
whereas the 
Association, an 
maintain 


suggested $1 an 
descent Lamp Manufacturers 


organization of small firms which 


they have “nonselective hiring” policies, re 


one for the big 
hiring,” 


quested two determinations, 


corporations which have “selective 


very large production and high wage rates, and 
After 
support of the 
Labor 


another for themselves evaluation of 


the evidence in various con 
tentions, the Secretary of 
the minimum wage for the electric lamp in 
be $1.26 per hour for all 


exclusive of those in the 


proposed 
dustry to covered 
workers, lowest 
work three 
months or The 

$1.20 per hour shall be 
with 480 hours or less experience 


with experience of 


rate ot 


labor grade 


less subminimum 
permitted beginners 
\ pprentices 
may be employed below the statutory mini 
mum of the FLSA as provided in other 
determinations similarly 


wag made 


Photo Industry 


Wage Determination 
Mitchell, in 


established a 


Labor another 
determination, 


photographic and 


Secretary of 
recent 
$1.18 minimum for the 
blueprinting equipment and supplies indus 
try, which sells equipment and supplies to 
the government. In overruling an exception 
to the proposed determination, the Secretary 
“In the Covington case the 
there is 
between 
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wage 


of Labor said: 
court held that 
substantial and 


where, as here, 


active competition 





the several segments of the industry, sepa- 
rate determinations for the lower wage seg- 
ments would defeat the policy of the act.” (See 
7 Lasor LAw JourNnav 42 (January, 1956).) 

“Exception,” Secretary Mitchell states, “is 
taken to basing the determination primarily 
on minimum wages actually paid, rather 
than on the lowest hiring rates established 
by the plants regardless of whether any 
worker was actually paid at the lowest rate. 
The record shows that 42 percent of the 
establishments in the industry reported no 
such established hiring rates. In the plants 
that did report established hiring rates, 85 
percent of the total production workers 
were employed in plants with lowest es- 
tablished hiring rates of $1.18 per hour or 
more. Under these circumstances it seems 
clear that the rates actually paid should 
take precedence over the established hiring 
rates not actually paid, and the hiring rates 
serve to confirm the conclusion that a rate 
below $1.18 would not be the prevailing 
minimum wages for persons employed in 
the industry.” 

Subminimum wages of $1 were authorized 
for apprentices as prescribed by the regula- 
tions of the Administrator of the Wage and 
Hour and Public Contracts Divisions of the 
United States Department of Labor, under 
the Fair Labor Standards Act. 

Beginners or learners are included in the 
$1.18-per-hour rate, since wage data on 
which the minimum was based included the 
wages paid to learners or beginners, making 
no provision as the original order had for 
payment of less than the minimum to them. 


Minimum Wage Rates Up 
in Puerto Rico 


Newell Brown, administrator of the La- 
bor Department’s Wage and Hour and Public 
Contracts Divisions, issued wage orders es- 
tablishing new minimums for two industries 
in Puerto Rico. 

On April 19 the minimum wage rates for 
the hosiery industry went up under the Fair 
Labor Standards Act. The minimums are 
62% cents per hour in the women’s full- 
fashioned hosiery branch and 57% cents per 
hour in the women’s seamless hosiery 
branch. The minimum for men’s and children’s 
hosiery and women’s anklets sections is 55 
cents per hour. These rates replace a flat 
50-cent minimum in these branches of the 
hosiery industry. 

The rate for Puerto Rico’s artificial flower 
industry has also been raised. Effective 
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April 16, a new 50-cent minimum replaced 
the 43-cent-per-hour rate that has been in 
effect since November 6, 1950. 

The new minimum orders carried out the 
recommendations of special industry com- 
mittees appointed by the Secretary of Labor. 
The federal wage-hour law authorizes such 
committees to recommend rates for Puerto 
Rico at or below the $1 minimum that ap- 
plies on the mainland 

With a view to raising the minimum wage 
rates of Puerto Rico to the mainland level, 
various other wage orders have been issued 
that have gone into effect this current year. 

In the rug industry, a minimum of 43 
cents has been set for hand-hooked rugs; 
in the machine-made division, single needle, 
a 48-cent minimum and a 65-cent 
minimum for the multiple-needle machine- 
made rug division has been in effect since 
January 20. 


exists; 


A 53-cent-per-hour minimum was estab- 
lished in the metal hair accessories industry, 
effective March 5, as well as 46 cents per 
hour for shoe manufacturing and allied in- 
dustries, effective the same time 

New minimums were established for the 
entire stone, glass and related products in- 
dustry of Puerto Rico in 1956, ranging from 
50 cents to $1 per hour. The mica products 
division is the lowest at 50 cents per hour 
and the highest are the concrete pipe divi- 
sion, glass and glass products division and 
the hot asphalt mix division, all with mini- 
mums of $1. The ready-mixed concrete divi- 
sion has an 85-cent minimum and the concrete 
block and tile division has a 75-cent-per- 
hour minimum. 

The general division of this industry has 
a 60-cent minimum which went into effect 
January 20. 

Textile and textile products, and mattress 
and pillow classifications have a minimum of 
90 cents per hour and the general division of 
the industry has a 50-cent-per-hour minimum. 


In the wholesaling, warehousing and other 
distribution industries new wage minimums 
have been established. The general division 
has a 75-cent minimum, whereas the mini- 
mum for grocery warehousing and whole- 
saling is 80 cents, and 90 cents per hour 
for the drug, chemical and electrical goods, 
machinery and equipment division. The 
agents, brokers, sales branches, mail-order 
houses and petroleum bulk stations division 
has a 4l-cent-per-hour minimum wage. 

The minimum wage rates fixed in these 
wage orders are reviewed at least once each 
fiscal year. 
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Arbitration 





Developments 








a ASED on the considerations [in part] 
discussed in this opinion and on the prin- 
ciples recognized by other arbitrators in the 


opinions cited 


These words of an arbitrator in Grand 
River Chemical Division of Deere & 
pany and Oil, Chemical and Atomic Workers 
Union Local No. 5—596 AFL-CIO, indicate 
his reliance upon the awards made 
This award shows a tendency, 


Com- 


clearly 
by others. 
which is increasing, to use the decisions in 
other arbitration matters as 


the determination of similar 


precedent in 


grievances. 


This decision involved the use of helpers 
next 
in the col- 
specifically 


work of the higher 


clause 


in performing 
There 
bargaining 
to the compensation of 
work in a higher paid classifica 


grade existed a 


lective agreement 
related men “as- 
signed to 
tion.” 


that “formal 
necessary for an 
classification, the 
made by 
that the 
prevail 


In rejecting the theory 


assignment” was assign 


ment to a higher paid 


took note of an award 
arbitrator. In _ holding 
substance of the transaction must 
over its form, he relied upon Corn Products 
Refining Company (1949), and citing B. / 
Goodrich Company (1947), further held that 
the matter turned on not whether the grievant 
whether he doing 


could be 


arbitrator 
another 


was qualified, but was 
the work so that it 


“temporarily assigned.” 
“The most 
work did the employee actually 
The fact that the company 

him to perform this work is decisive of the 


said he was 


important question is what 
pertorm. 


permitted 


issue, even though it may have assumed that 
the employee was not qualified to do the 
work.” (Benjamin Electrical Manufacturing 
Company (1947).) The arbitrator claimed to 


have examined all arbitral decisions he could 


Arbitration 


find contract 
for assignments to higher classifications of 


work. 


involving similar provisions 


American Bem 
that the 


In examining and citing 
berg Corporation (1948), he 
significance of the principle recognized, 
than the decision made, was used in his award 
That 


painting 


noted 
rather 


Grand River, pertained t 
held that had the 


incidentally as a 


matter, like 
The 


helpers hired 


arbitrator 
painted only 
would 


means of getting experience then he 
their 


against claim ; 
taken as justification for the 


decided 
to be 


have 
it 18s not 
regular and substantial use of helpers to 
of the classification 


help.” 


do a considerable part 


were assigned to 


The 


awards made in 


arbitrator relied upon the _ prior 


similar though he 


look 


existence ol 


matters, 


was under no arbitration principle to 


at, examine or even note the 


other grievences submitted to arbitration 


Suspension Pay 


one of the 
grievances arising out of the 


A recent award has laid to rest 
last 
by the Brooklyn Eagle to cease its operations 
his paper 
volved in a strike by the CIO Newspaper 
Guild during which the Eagle decided to 
end publication 


The New York Typographical Union No 
6 and the Brooklyn Eagle, In 
arbitrated, strike by em 
ployees of the Eagle who were members of 
the CIO Newspaper Guild. The picket lines 
established by the guild were honored by 
other employees, some of whom were mem- 
bers of the New York Typographical Union 


decision 


as a newspaper had been in 


dispute, just 
grew out of a 


Che majority of the board of arbitrators 


found that the union claimants violated 
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their bargaining agreement commencing 


with the first day of the strike by the guild, 


whose picket lines they did not cross. By 
to work, they violated 
their conduct 
the ultimate dis- 


failing to continue 
the “no-strike clause”; 
terially contributed to 
continuance of the paper. 

To allow recovery for 
would enable the union to 
own wrong. Vacation 
arose prior to the termination of the c 


suspension pay 
proht by its 
that 
ntract 


pay claims 


were allowed, however 


4 dissent from that part of the 
| 


award 
disallowing suspension pay was made. The 
dissenter contended that the board adopted 
a 50-50 formula in compromising the claims 
made, as suspension pay claims 
slightly than half of t 
claims made. They split the claims 


the middle.” 


Calne 


less one 1€ 


The publisher never claimed a viol: 
of the “no-strike clause” and by onduct 
never considered the union or its 
in violation thereof. The dissenting 
ber of the board contended 
came as an afterthought. 


his ( 
members 
mem- 
that its as- 
sertion A penalty 
was assessed against the employees in miti- 
gation of their claims, “Arbitra 
tion as a method of adjusting disputes will 


however. 


face a rough and uncertain future if an ap 


proach of compromising claims in _ this 


manner becomes the 
The New York 
ordered, in Potoker v 
28 Lapor Cases { 69,230, 
of the Newspaper 
arbitration. 
The New 
previous to 
that 
the life of a ut 
employees discharged 
Service after the 
give birth to any 
to severance pay (Uwens 7 
Company, 29 Lagpor CASES 
another local of the CIO Ne 


practice 


Supreme 
Brooklyn Ea 
that the 


Guild be settled by 


1 
claims 


Supreme Court 
trial « 


Jersey 
this, affirmed a 
pay which accrues 
due 


decision severance 


during contract is 


ion 
alter the contract 
expiration date 
further claims 
Press Pu h 


{ 69,762) 


expires. 
does not 
ing 
This was 
paper Guild which involved a severance-pay 
contract 


provision in a_ bargaining 


The Uncommon Man 


Once again the courts are in search of 
the uncommon 
is known by all as the cousin of the “ordi- 
nary man,” the brother of the “reasonable 
man” and a twin to the “prudent man” 


sought by all, encountered by none, 


“ordinary layman.” He 


it would seem. 
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ma- 


i... 


A New Jersey appellate court has in the 
arbitration 


“ordinary 


clause sug 


layman” 


enforcement of an 
gested what such an 
would believe “reasonably open to dispute.” 
(Milk Drivers Dairy Employees Local 68( 
v. Cream-O-Land Dairy, 29 Lapor CAsEs 


? 


{ 69,823.) 
Che court held, with 


mtract, that it can cc mpel 


respect to 
nated c 
tion under the 
that arose prior to 


‘A court 


tion of a < 


contract’s terms 


its termination 
should not order 
ontention, lending 
compulsio1 

court Said 

‘Arbitration 


pears 
that the 


Arbitration Principles 


within a 


had said 


redt in 


rorums, 
arbitration cannot be 


an arbitration aw 


rbitrator to decide 


arbitration clause in a 


It is up to the 
the 
empowers 


union cont 


him to render an award 
particular grievance 


A state court can overrule him when, and 
only when, the only possible correct cor 
clusion is that the grievance is outside the 


ambit of the agreement. 
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Industrial Relations 


Views Our Industrial Relations 
Fitzgerald, C. S. C. University of 
Press, Notre 
$4.25 


findings in this study are 


Britain 
Mark J. 
Notre Dame 
1955. 

The 


an analysis of over 60 reports of 


Dame, Indiana 
221 pages. 
based on 
British 
union-management teams which visited their 
counterparts in between 1948 and 
1953, and on personal interviews with team 
England by the author 


America 


members in 

Attention is given to management policy 
on industrial relations, the role of unions 
in American industry, 
America, methods of 
and the type of recommendations made by 


standards in 
distribution, 


wage 
income 


the teams to improve industrial relations in 
Britain. 
the phases of industrial relations which the 
contributions 


Particular emphasis is placed on 


eams considered important 
to our high rate of productivity 
book is the 
way it contrasting drawn 
from both American and British industries 


indexed 


feature of the 
situations 


\ revealing 
cites 
and 


It is thoroughly documented 


Small Profit-Sharing Programs 


Profit Sharing for Small Business a 
Jehring. Profit Sharing Research Foundation, 
1718 Sherman Avenue, Illinois 


1955. 53 pages. $1 


Evanston, 


This booklet was designed to be helpful 

the owners of small companies who would 
like to consider the possibilities of gaining 
result from in 
The 
employer will be able to easily find informa 
tion that will kelp 
about installing a profit-sharing plan. The 
study is based on information gathered from 


78 small businesses which have been prac- 


some of the benefits which 


stalling successful profit-sharing plans 


him to answer questions 


Books Articles 


ticing various torms of sharing for 
a number of 


profit-sharing plan, formulas from 21 suc- 


pront 
years. It contains a sample 
cessful plans and a special check list against 
which deferred profit-sharing plans may be 


checked 


Function of Congress 


Congress, Its Contemporary Role. Ernest 
S. Griffith. New York University Press, 
Washington Square, New York, New York 
1956. 207 pages. $3.50 

This latest Griffith book (first published 
in 1950 and work) treats 


Congress as it is, not as it often 


now a standard 
has so 
been represented. The basic approach is to 
assess in broad outline the function of Con- 
gress today, pointing toward an analysis of 
Congress under the Constitution, its place 
in the governmental setting, the way in 
which it is responding to a changing age 
This the author approaches through three 


principal challenges: world Communism, 


the growing 
and the danger that the authority of 
“may 


power of selfish special inte 
ests, 
a technically bureaucracy 


transform an ostensibly democratic govern 


competent 


ment into a dictatorship of civil service 


Phe importance ol the separation OI- 
that 


principle of 


powers principle today lies in the fact 
within it the 


it 


deepe I 
power. It 


stc of executive-legislative 


carries 


re sponsibility 


1 , 
ne of the really great principles 


determine the nature of our government 


actions to it 


justify its 
“Together 


Each branch must 


constitutional equal with our 


federal system and the single-member con 


stituency, it makes for a system of govern 


ment in which progress takes place in an 


atmosphere of common consent or at least 


of widespread acceptance It is unifying 
ather trace the workings 
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of this principle in its relationship to con- 
temporary social and economic forces comes 
close to a real understanding of Congres- 
sional behavior.” 


In formal terms, the structure of Con- 
gress remains substantially unaltered from 
early days, except for the direct election 
of senators and the abolition of the Lame 
Duck Congress. Rather, it is changing by 
usage and not by amendment or court deci- 
sion, and these alterations are chiefly within 
the area of executive-legislative relations. 
The greatness of our Constitution lies in 
its fluidity and adaptability, leaving change 
to custom and usage as different social 
forces play upon the government. 


Congress is constantly struggling with 
the avalanche of business and, to combat 
this, standing committees, subcommittees 
and the rules committees have developed. 
By and large, there has been a measurable 
change in the direction of clarity and fluid- 
ity, the latter most noticeable in the diffusion 
of leadership which allows considerably 
more scope than formerly for the individual 
member. “Things are not always what they 
seem. Nor are smoothness and speed of 
operation by any means the highest rung 
of the hierarchical ladder of values. Given 
things as they are—the nature of the elec- 
torate, the size of Congress, the complexity, 
number, and magnitude of the issues—Con- 
gressional organization and procedure do 
not come off badly, especially when it is 
borne in mind that failure to act may in 
some instances be a deliberately chosen 
wiser course, with procedural devices the 
instrument making such failure to act prac- 
ticable.” A Congressman who takes a stand 
on every issue and thus steps on the toes of 
minorities may not return to Washington. 


Dr. Griffith points out that, even though 
the mutually independent positions of Con- 
gress and the President require that each 
must convince the other before action can 
be taken, each has certain weapons with 
which it can force the other to take its 
views into account. Again, irresponsible 
government does not exist under our Con- 
stitution. 


The most important formal constitutional 
powers of the President are the veto power, 
the power of appointment and patronage 
which, of course, is a derivative of the 
latter. But he may also divert or leave un- 
used funds appropriated by Congress for 
purposes for which he does not approve 
He has such prestige that he can command 
the headlines any time, and the executive 
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branch has extensive access to facts, through 
both and extensive 
bureaus. 


experience research 


Congress has formidable weapons, too. 
Chief among these are the appropriating 
and investigating powers. The confirmation 
presidential appointments 
There are also informal 


or rejection of 
indicates attitudes. 
but direct relationships between Congress- 
men and members of the bureaucracy. And 
Congress too, in recent years, has acquired 
a fairly large permanent professional staff 


This is by no means a complete listing 
of the devices used to command attention 
Nevertheless, the scales 
are relatively even. To look at the other 
side of the coin, there are various proce- 
dures making for executive-legislative co- 
operation, such as Senate confirmation of 
appointments, the requirement of a two-thirds 
vote in treaty ratification, the President’s 
messages to Congress, regular conferences 
between the President and the leadership 
of his party in Congress, the use of mem- 
bers of Congress as representatives at inter- 
national and other conferences, to mention 
a few. Most of these are still in the ex- 
perimental stage. The unifying factor of 
party government is effective than 
formerly. Therefore, the author believes, 
“proposals working toward greater free co- 
operation between the two branches as be- 
tween equals are in order.” 


and consideration. 


less 


In an age of crises that requires prompt 
action on the part of government, both 
internationally and domestically, can Con- 


‘gress muster the sustained high-level think- 


ing and conduct that the great responsibilities 
require? It is the complex and specialized 
problems that in most industrialized na- 
tions have given the major impetus to a 
growing bureaucratic domination. Congress 
has adapted to its vastly more complicated 
job in three general ways: procedural 
changes, a growth in specialization, and an 
increasing reliance upon technical experts. 
In part, the system of checks and balances 
is on trial and, in part, the issue involves 
the success or failure of representative in- 
stitutions in a struggle with totalitarianism 
for the strength and loyalty of supporters 


Great changes have taken place since 
1920. The emergency powers of the Presi- 
dent under the Constitution have been 
greatly enlarged, and Congress itself is 
better organized and more streamlined. As 
far as behavior is concerned, we see today 
more and more bipartisanship and nonparti- 


sanship. Congress has shifted to reliance 
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on research rather than on controversy as 
the basis for decisions. Education of the 
electorate has increased. And Congress is 
probably at an all-time high in the ability 
and sense of public service and integrity of 
its membership. Dr, Griffith believes that 
these comparatively recent developments 
are more the result of new social trends, 
which are not very likely to be reversed, 
than a matter of personalities. 


The author’s view of the proper future 
development and program of Congress is 
modest. It does not involve a constitutional 
amendment or drastic break with current 
practices. He believes that there should be 
further experiment in the give-and-take of 
executive-legislative relations; the outlook 
of pressure groups should be channeled into 
the course of the public interest; the economy 
should be kept functioning at an increas- 
ingly high level; the fiscal policy of the gov- 
ernment should be kept under control; the 
current trend toward independence from 
party and cross-voting should be encouraged; 
our government should seek its success in 
equilibrium and balance between branches, 
departments and factions; the vitality of 
our states and localities must be preserved 
and we must intervene in national and 
world affairs when the occasion demands 


Business Indicators 


Measuring Business Changes. 


Richard M. 
Snyder. John Wiley & Sons, Inc., New 
York. 1955. 382 pages. $7.95. 


What is the national product? How does 
it differ from national income? What are 
sensitive” price indexes? Are department 
store sales good indicators of total retail 
trade? How long are “long cycles” in resi- 
dential housing construction? What is the 
money supply? When the Dow-Jones aver- 
age of 30 industrial stocks moves up $1, 
what is the corresponding change in ticket 
These are just a few of the ques- 


prices? 
tions that are answered in this book. 
Measuring Business Changes describes and 
explains over 50 of the key indicators needed 
to interpret and forecast conditions in the 
business world. In nine fact-filled sections 
it covers the basic measures of change in 
national and product, population, 
labor, commodity prices, production and 
business activity, construction activity and 


income 


costs, trade, financial activity and stock prices 


The nature and significance of these indi- 
cators are revealed. Misuses as well as uses 
are stressed. The information is presented 


Books Articles 


uniformly; a summary description, official 
sources, detailed composition, and, where 
helpful, historical background. Because the 
material is in handbook style, it is easy to 
concentrate on the summary descriptions or 
seek out details in answer to a specific need 
or problem. 


Labor Adjustments 


Adjustments to Labor Shortages. Richard 
A. Lester. Industrial Relations Section, De- 
partment of Economics and Sociology, Prince- 
ton University, Princeton, New Jersey. 1955 
89 pages. $2. 

This is the third and final report of a two- 
year study of industrial relations policies 
and practices in 82 manufacturing firms in 
the Trenton, New Jersey, work area during 
a period of employment expansion and labor 
stringency. The subject matter is the recruit- 
ment and employment policies of the ex- 
panding firms and the changes that had taken 
place by mid-1953. This study endeavors to 
discover why certain adjustments occurred, 
or did not occur, and chapters are devoted 
to the characteristics of the Trenton work 
area; hiring, wage and employment prac- 
tices, nature of the labor shortages, wage 
structures, morale, attachment and benefits. 
It is an attempt to answer the question of 
“What factors explain the extent to which 
a firm felt any influence—its location in the 
area, the characteristics of its work force, 
its line of business, its size and growth, its 
relative wage scales, or other labor policies?” 

There is little material available in print 
dealing with the accumulation of a work 
force for a new plant, and appendixes and 
chapters alike give an examination of the 
sources of the new recruits, their age and 
employment experience and factors causing 
them to apply for and accept work at the 
new plant. 

This study is confined to manufacturing 
and does not include other employments 
such as construction, retail trade, utilities or 
with adjustments to 
firms and increasing 


government. It deals 
the entrance of new 


labor stringency 


Absenteeism 
Absenteeism for Eco- 
Be ule- 


pages 


Research Council 
West Jackson 
1955. 87 


nomic Security, 111 
vard, Chicago 4, Illinois. 

Absenteeism among employed persons is 
a subject of considerable concern to in- 
dustry. Illness absences alone, by the most 
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conservative estimates, cause the loss of 
the services and production of one million 
workers every year, valued at approximately 
$5 billion. If all data were available, the 
loss from absenteeism might be found to 
be as much as $10 billion. 

The book Absenteeism contains a summary 
of the discussions at a seminar and work- 
shop on absenteeism conducted by the Re- 
search Council for Ecomonic Security last 
year. It also includes selections from the 
exhibits that were used at the seminar and 
additional specially adapted source material. 
Participants in the seminar were people 
responsible for personnel administration, 
health and medical care programs, and the 
administration of insurance or employee 
benefit plans. Represented were both small 
and large companies in various industries 
from different parts of the country. These 
participants discussed such topics as identi- 
fying and measuring absenteeism, evaluating 
the absentee records, the control of absen- 
teeism, the control and prevention of illness 
absence, and employee benefit plans 


California Publication 


Industrial Relations and the Liberal Plu- 
ralist. Clark Kerr. Reprint No. 80. In- 
stitute of Industrial Relations, 201 California 
Hall, University of California, Berkeley 4, 
California. 1955. 15 pages. 

By the very nature of the industrial sys- 
tem, power cannot be truly atomized. Ina 
pluralistic system, it must be distributed in 
some acceptable fashion among individuals, 
organized groups and the state. The cen- 
tral problem of our federal labor legisla- 
tion revolves around the fact that the role 
of the organized group must be defined as 
well as that of both the individual and the 
state. 

This pluralistic system has been charged 
with several basic weaknesses, but, in actu- 
ality, as practiced in the United States and 
some other countries, it has worked amaz- 
ingly well. However, whether pluralism 
continues in these countries or will 
largely depend upon the way in which the 
three problems of accommodation, progress, 
and liberty, the main concern of this book- 
let, continue to be handled. Certainly, a 
pluralistic system offers the best available 
compromise between the oft-conflicting de- 
mands of order on the one hand and liberty 
on the other. 

This reprint is taken from the Proceedings 
of the Seventh Annual Meeting of the Indus- 
trial Relations Research Association 


not 
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Re-employed Veteran’s Rights The 
Supreme Court recently reversed the Third 
Circuit on a pertaining to the 
seniority and promotion rights of a re-em- 
ployed veteran. (Diehl v. Lehigh Valley Rail- 
road, 211 F. (2d) 95 (CA-3, 1954), reversed 
per curiam, 348 U. S. 960 (1954).) The Su 
preme Court held for the veteran 

Certain intricacies in the 
the occasion for the author to 
the case law in this field to discover whether 
any important change was made. He con 
cludes that the Court has only reaffirmed its 
previous position—that the escalator principle 
must be applied to grant the veteran such 
fixed and certain benefits as he would have 
obtained by continuous employment. 


decision 


case provide 


re-examine 


An ambiguous additional provision in the 
Universal Military and Service Act of 1948 
raises the question whether veterans in 
ducted under that act have any 
employment rights than veterans qualifying 
under the Selective Service and Training 
Act of 1940. The that 
no greater rights granted.- 
Sherman, “Seniority and Promotion Rights 
of Reemployed Veterans,” University of 
Pittsburgh Law Review, Fall, 1955 


greater re- 


author concludes 


have been 


Subcontracting Under Agreements . 
\ management decision to subcontract work 
arouses little opposition from unions today, 
but in an era when work is less plentiful, 
considerable friction may develop. The em- 
ployer may be seeking to cut his expenses, 
and the union, to retain as much work as 
possible for the employees within the plant 
The article studies the problem from the 
viewpoint of the labor arbitrator who may 
the issues, Factors for 
be whether the subcon 
more em 


have to resolve 
consideration would 
tracting causes a layoff of one or 
ployees in the bargaining unit; the urgency 
of the work proposed to be subcontracted, 
as opposed to the future employment picture; 
comparative costs; skills per 
form the work; and past patterns of treating 
such work. The 
of the subcontracing problem in the collec- 
leading up to the labor- 
spelling 


necessary to 


article advises discussion 
bargaining 
agreement 


tive 
management 
insofar as possible, the agreed-on policy for 
incorporation into the labor contract.— 
Schedler, “Sub-Contracting Under the La- 
bor-Management Agreement,” The Arbitration 
Journal, Volume 10, No. 3, 1955. 


and out, 
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Meetings of Labor Men 
AFL-CIO Conventions.—May 10 


national Ladies Garment Workers 
Atlantic City, New Kansas State 
Federation of Labor, Hutchinson. May 11 
Kansas State IUC, Hutchinson. May 13: 
International Union of Elevator Construc- 
tors, Atlantic City, New Jersey. May 14: 
United Furniture Workers of America, 
South Bend, Indiana; Jewelry Workers 
International Union, New York City; In- 
ternational Organization of Masters, Mates, 
etc.. New York City; International Plate 
Printers, Die Stampers and Engravers’ Un- 
ion, New York City; Textile Workers Union 
of America, Washington, D. C. May 16: 
Georgia State Federation of Labor, Macon 
May 21: Amalgamated Clothing Workers 
of America, Washington, D. C.; United 
Transport Service Employes, Chicago; Ar 
State Federation of Labor, Little 


Inter 


Jersey; 


kansas 


R« ck. 


Internal Revenue Service O. K.'s 
Glass Industry GAW-Type Plan 


Contributions held deductible by em- 
ployer but taxable to employee. 

The glass industry’s version of the guar- 
been ruled 
Internal 


anteed annual plan has 
acceptable for tax purposes by the 


wage 
Service in a set of three special 
March 22. 
Inauguration of the ylass industry plan 
is, in part, contingent upon the now re- 
ceived favorable ruling that employer con- 
tributions to the plans would be deductible 
by the employers as business expenses. While 
IRS also held that the con- 
supple- 


Revenue 
rulings handed down 


so ruling, the 
tributions are to be 
mental wage payments to the employee. As 
such, they are income and are subject to 
withholding, and they are also taxable un- 


classified as 
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Union, 


Contributions 
Tax Act 


der the Federal Insurance 


Act and the Federal Unemployment 


The glass industry’s supplemental unem- 
ployment pay plan is considerably different 
from that in the automobile industry. While 
employers in both industries contribute five 
cents an hour into trust funds to finance 
the plans, in the glass industry 


each em- 


ployee has a account or trust 
Payments are made into the individual ac- 
count until the sum of $600 is 
Payments are then stopped 
resumed until the employee has had occa- 
sion to draw upon the account. Withdrawals 
may be made by the employee during lay- 
offs and, also, during periods of 
Further, each employee has a vested inter 
account. He may withdraw it 


separate 


reac he d. 


and are not 


sickness 


est in his 


entirely if he severs his employment, and 
it is payable to named beneficiaries at his 


death 
While 
benefit 
is reached, the 
into an annual vacation pay 


into individual security 
when the $600 limit 
shifted 


payments 

accounts stop 
payments then are 
account tor the 
employee 


rhe 
benefit 
in one 


accounts in the 
commingled and held 
fund for investment 


individual security 
fund may bs 
consolidated 
purposes. Earnings are credited annually 
to the 
to the 


riod of the year. 

The IRS 
consolidated funds are 
under Section 584 of the 
Code of 1954 and, therefore, are not subject 


individual accounts in proportion 


balance in each on the last pay pe- 


special rulings held that the 
common trust funds 
Internal Revenue 


to income taxation 


trusts are tax 
other 


The individual employee 

their 
However, they get the regular trust 
Practically, this makes 
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able on income, as are any 
trusts. 


exemption of $100. 





them virtually tax-free, since it would be 
almost impossible to.achieve an investment 
income of $100 on a maximum investment 


of $600. 


New York to Regulate 
Health-Welfare Plans 


Governor signs bill giving insurance 
superintendent control over joint em- 
ployer-union benefit plans. 


Tight reins over the operation of joint 
employer-union health and welfare plans 
in New York State will be held by the 
state superintendent of insurance, effective 
September 1, 1956. The new controls stem 
from S. B. 3656, signed into law on April 18. 


The New York law jumps the gun on a 
pending federal bill, S. 3051, which would 
require the registration and full disclosure 
of such plans with the United States Sec- 
retary of Labor, and which was reported 
in this section in March, but it provides for 
the dovetailing of the state law with any 
federal law which may be enacted so as to 
prevent duplication of reports. 


Both the federal bill and the state law 
have as their goal the prevention of abuses 
in the handling of welfare funds. The fed- 
eral bill, in line with recommendations in 
the President’s state-of-the-union message, 
seeks this goal solely by providing for dis- 
closure of fund operation. The New York 
law also provides for disclosure, but takes 
up where the federal bill leaves off, by 
making certain practices illegal. 

The new law makes the trustees of wel- 
fare funds responsible in a fiduciary ca- 
pacity for all money, property and other 
assets of the fund. Trustees, employers or 
labor organizations, or their officers, agents 
or employees, are prohibited from receiving 
commissions or other payments, except regular 
employee benefits, from insurance com- 
panies or their agents, or from hospital, or 
surgical or medical service plans. Any pay- 
ments to such persons from the welfare 
plan funds themselves, except as benefits 
Or as reasonable compensation for neces- 
Sary services and expenses of an official 
nature, are also denied. The making of 
political contributions from the funds is 
specifically made illegal. 

The New York law requires the trustees 
of welfare funds to register their funds 
with the superintendent of insurance by 
December 1, 1956, three months after the 
effective date of the act. Funds established 
subsequent to September 1 must be registered 
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A. Devaney, Inc., New York 


This force feed loader is being op- 
erated on a street construction job 
in Logan, Utah. 





within three months from the date of their 
establishment. The superintendent of insur- 
ance is required to examine the affairs of 
welfare funds at least once every five years, 
but he may do so more frequently if he 
deems it necessary. 


Annual statements are required from the 
trustees of the funds, and the superintend- 
ent may also request special statements 
concerning any matters relating to the op- 
cration or condition of the fund. The act 
also provides for annual reports to be made 
available to employers, labor organizations 
and employees. 

While the superintendent may waive re- 
quirements of! registration, filing, examina 
tion, statements or reports where the trustees 
of the fund are meeting such requirements 
under the laws of another state or of the 
United States, he may revoke such waiver 
if he feels that the compliance with the 
other state or federal laws does not meet 
the requirements of the New York law. 


Certain features of the new law are ob- 
jected to by the New York State Industrial 
Union Council. The labor leaders com- 
plain that they were not consulted when 
the bill was drafted. Their major objection 
is that the law does not outlaw commissions, 
aliowances or fees to brokers or 
The New York State IUC also would have 
liked to have had the law administered by 
a council of labor, management and public 
representatives. A further objection is that 
the act does not require the regulation of 


agents. 
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employer unilaterally established or con- 


trolled funds. 


Doctor-Labor Relations 


/Medical journal alerts doctors to prob- 
lems in dealing with unions on medical 
plans. 


Learn the proper techniques of dealing 
with labor unions or face the probability 
of becoming labor’s hireling, is the warning 
given the medical profession by an article 
in the April, 1956 Medical Economics 

The points out that organized 
labor “controls over $1 billion a 
health and welfare funds, covering 
than 11 million workers and their families. 
The independent practitioners are told that 
determine 
this 


article 
year in 
more 


” 


their relations with the union 
whether they get a proper share of 
money. 


Some basic rules are presented to doctor 
groups for dealing with labor organizations 
Among these are 1) 
a union before attempting to ‘get along’ 
with it.” (2) “Never offer a special fixed 
fee schedule as a concession.” The labor 
leader will be back the following year for 
schedule, doctors are told (3) 
“When meet with a union, consult 
management too.” (4) “Offer a health in- 


surance plan that’s adequate for the entire 


“Always analyze 


a lower fee 


you 
community, not just for labor.’ 


Mostest for the Mostest 


Automaiion said to be key to continu- 
ation of rising standard of living for 
increasing population. 


Automation has its job cut out for it if 
the problem of this country for the next 
nine years, as stated recently by a govern- 
ment official, is to increase national output 
35 per cent with only a 15 per cent increase 
in the working force. 

Speaking before the Akron Rubber Group 
of the American Chemical Society on April 
6, Frederick H. Mueller, assistant secretary 
of commerce for domestic affairs, painted 
a picture that puts fears of the job-destroy- 
ing potentialities of automation on the shelf. 
Following are quotations from Mr. Mueller’s 
talk. 

“Three great forces are shaping our fu- 
ture growth: 1) Our rapidly multiplying 
population; 2) investment in 
research, new products and better methods; 
and 3) The modern surge of technology 


Rank and File 


Increasing 


and invention, with its ability to produce 
more for everybody 
“The standard of living actually enjoyed 
Tt} tandard of | t , 
by the people has been growing even faster 
population. Since 1950 


million 


than our booming 
we have added 
the American family, or about a 10 percent 
gain, but gross national product in non 
inflated dollars has increased by more than 


20 percent. 


some 15 


people to 


challenge of the future 


“The 
tinue this happy trend 


“The Census Bureau expects our present 
population of 167 million to inet 
190 million or 


by 1965, a 15 percent gain 


maybe even to 


“Providing a rising standard 


this rapidly-growing population will require 
that by national 
product of about $540 billion—a 35 percent 


of living 


1965 we reach a gross 
boost over today’s output. 

so easy, for the 
will be in 


young to 


“That will not be great- 
est increase in our population 
the age groups too old or too 
work. 


“Census projections show that between 
1955 and 1965 oldsters over 65 will increase 
by at least 3.2 million or 23 percent, and at 
present birth youngsters under 18 
would increase by 11.7 million or over 26 
percent, while people in the 18 to 64 age 
group, who supply the bulk of the labor 
million 


rates 


force, will increase only about 10 
or i0% percent. 

“Taking into account the young people 
under 18 who work, plus those who con- 
tinue working past age 65, the actual labor 
force is expected to increase 15 percent.” 

The answer to getting a 35 per cent in- 
from a 15 per cent 
Mueller’s 


crease in product 
increase in work force lies, in Mr 


reasoning, in automation. 


Labor Dispute and Strike Threat 


Workers disqualified from benefits when 
unemployed due to anticipated strike. 


workers diminution 


Will “laid off” by a 
of work occasioned by a threat of strike be 
unemployment 


disqualified for compensa 


benefits ? 

The New 
answered this 
New Jersey Unemployment Compensation 
} Review, 
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tion 


Jersey Supreme Court has 


question in interpreting the 


Law in Mortensen, et al. v. Board 





CCH UNEMPLOYMENT INSURANCE REPORTS 
New Jersey § 8281 

The New Jersey statute, Section 5(d), 
provides that a claimant shall be disquali- 
fied for benefits “For any week with respect 
to which it is found that his unemployment 
is due to a stoppage of work which exists 
because of a labor dispute ‘e 

The New Jersey Board of Review, Divi 
sion of Unemployment Security, found that 
the diminished work volume which 
sioned the ciaimant’s unemployment 
from the threat of a strike. The strike threat 
occurred during negotiations for the renewal 
of a collective bargaining The 
union representing the employees had de 
clared their intention to strike, but did not 
and continued to bargain until the 
differences were composed and a new con 
tract negotiated and ratified. 


ocCa~ 


resulted 


agreement 


do so 


However, during contract negotiations 
the employer had refused to accept work on 
which it was required to guarantee a de 

livery date, incurring a penalty for failure 
to meet that date, which accounted for about 
20 per cent of the work done by this ship 
yard. Other work withheld by the 
customer, amounting to about 80 per cent, 
without any action of the employer because 
the customers knew a strike might 
and feared that their work might be delayed 


was 


occur 


The Superior Court of New Jersey, Ap 
pellate Division, sustained the board’s find 
ings, and the supreme court held that the 
“stoppage of work,” in the form of a diminu 
tion of the volume of work which would have 
otherwise been available, came about by the 
two reasons found by the board and, further 
and importantly, that the actions of both the 
company and its customers which produced 
strike 
New 


circumstance, such 


the diminution were attributed to the 
threat. “If,” the Supreme Court of 
Jersey said, “in that 
stoppage was occasioned by a ‘labor dispute’ 
the disqualification follows although the 
diminution in volume represents work wit! 

held by the Company's customers.” 

The court rejected the worker’s conten 
tion that the term “labor dispute” embraces 
only a strike or lockout. The New Jersey 
Supreme Court further affirmed the Ablondi 
interpretation (Ablondi v. Board of Review, 
CCH UNEMPLOYMENT INSURANCI 
New Jersey § 8180). Here, fur workers were 
laid off prior to the expiration of their work 
contract when the company feared a sudden 


REPORTS 


cessation of work during negotiations tora 
new contract, and curtailed its production of 
perishable skins. The employees were in 


eligible for unemployment benefits as their 
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unemployment was directly attributabl 
a stoppage of work due to a labor dispute 
The New Jersey appellate division upheld 
the ruling of the Board of Review, and the 
interpretation of “labor dispute,” which covers 
strikes, lockouts or other labor disputes 

The claimants contended that a stoppage 
ot work which does not exist because of 
strike or lockout 
which exists “because of a labor dispute” 
within the meaning of the state unemploy 
ment law. They urged that the Ablondi in 
terpretation was erroneous where the appellate 
division said that the term “labor dispute”’ 
controversy 
employment 


is not a stoppage ol 


includes any concern 


conditions of 


broadly 
ing terms or 
arising out of the respective 
employer and employee. This 
based upon the finding that the legislature 


interests ol 
holding was 
purposefully employed the term “labor dis 
pute” to evince the meaning that disqualifica 
tior for benefits should follow from a stoppage 
because of any dispute” 
whether or not accompanied by a “strike” 
or “lockout,” forms 
by which a “labor dispute” may be manifested 

As the appellate court had 
Ablondi case: “Our judicial function is con 
fined to the interpretation and application of 


of work “labor 


which are merely two 


said in the 


the comprehensive legislative phraseology 
in light of its history, purpose and context.” 

The Supreme Court of New 
Mortensen, et al., did some 13 bill 


State 


Jerse V, 
examine 
submitted to the legislature since the 
Ablondi decision, designed to amend the ex 
isting law, Section 5(¢d Two of these bills 
proposed amendments to substitute the word 
“labor dispute 


“strike” for the term 


For 
typified in this case, see 
flict Collective 
Unemployment Insurance,” 
Law Review 185 (February, 


discussion of the problems 
“The Con 
and 


V oun 


a recent 
Jones, 
Page ‘ 
Bargaining 
28 Rocky 
1956) 


Between 


tam 


Unemployment Tax Briefs—Alaska 


Employers may microfilm payroll rec- 
erds, must furnish employees with unem- 
ployment tax withholding statements. 


Microfilm payroll records that meet the 
Internal Revenue Service’s requirements for 
satis 


conside red 


imcome tax purposes are 


factory for unemployment tax record pur 
poses in Alaska, according to the territory’s 
employment security commission 


The « Alaskan 


employers must furnish each employee with 


ommission also states that 


a statement showing unemployment taxes 


withheld from wages 
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The Cover: 


Billions for “Bottlenecks”... 
Wirn the most extensive system 


of roads (3,366,000 miles) of any nation in the world, America 
still has a highway problem of tremendous proportions. Simply 
stated, the problem is this: A sharp expansion in traffic has 
not been accompanied by a corresponding expansion of roads 
and streets. Serious overcrowding is the result. More than 
58 million motor vehicles are registered : one for every 700 feet 
of every lane on all streets and highways. In 1954, 557 billion 
vehicle miles were traveled, much of it concentrated on main 
arteries in urban areas. Small wonder a “bottleneck” has 
developed that needs removal if the economic health of the 


United States is to continue to expand. 


Picrurep on our cover are 
representative attempts to solve our highway problem. The 
front cover shows a traffic interchange in the City of Detroit 
The back cover pictures road grading operations in South 
Dakota. Over the nation the scenes are repeated many times; 
yet, to put the question: Is the present level of expenditure 
for highways sufficient to do the job? 

Vehicle registrations are expected to reach 81 million by 
1965, an increase of 40 per cent. In that year, vehicle miles 


traveled are estimated to reach 814 billion. 


. 
Cx INGRESS now has two bills 


before it (H. R. 8836 and H. R. 9075) in response to the cry 


for the federal government to step up the pace of highway 
construction. The first makes multibillion dollar appropria 
tions for highway construction and reconstruction; the second 
ups tax rates on motor fuel, cars, trucks and busses in order to 
finance the program. Main target of the appropriations bill 
is the network known as the National System of Interstate 
Highways, 37,600 miles of roads joining 90 per cent of all cities 
over 50,000 population. This system carries more than 15 per 
cent of all traffic. Here lies our highway “bottleneck,” and the 
bill would appropriate nearly $25 billion over a span of 13 years 


to modernize the network. 


ront-cover photograph courtesy of Automobile Manufacturers 
Association; back-cover photograph by A. Devaney, Inc., 


New York. 








